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I(OINR wich Books of Pleading in 


good Direftioms for the 


: Publick ; yet there 
hath been as manifeſt a Deficiency of 


them ; tho' perhaps one Reaſon hath been, 


for that Pleading is eſteemed by the Learned © 
the moſt difficult part-f. the Study of the 
Law, and therefore (olleSbions of this Kijnd 
more liable to the Cenſure of the vers 
eritical, Ws 

"Tis true, there axÞ\awo_'TFatts extanc 


| band of the Defegner : Such hath been our 


To the Readet. 
Srit in , and much wanting the finiſhing 


misfortune as to this a and we may 
well deplore our ill , that none = 
” j - apr Gentlemen ol the Long 

yet given us their Rules = Mes 
= on a Subje# ſo Excellent as the 
Incomparable ara doth Charatte- 
riRg it, viz. And know my Son, that 
ic is one of the moſt honourable 
laudable and profitable things in our 


| Law to have the. Science of good | 


Pleading in Actions Real and Perſo- 

nal; and therefore I counſel thee | 
eſpecially ro employ thy Courage 
and Care to learn it. The Reader 
will here find moſt Excellent Direttions, 
1 pude bim in his Praftice through 

the Difficulties of the _ Parts —_ 
de whereas" the e of Writs, 
Counts,  Barrs, Fleas , Replications, | 
Rejoinders , -Iſſnes 3 46 alſo Diſclaims | 
ers , Diſcontinuances ,", Eftoppels , Con- 

cluſions , So Pleas, 8c. 

are Succinftly and cally handled, 


from. 


To the Reader, 
from Authorities im the Law, both An- 
cient and Modern , far more uſeful and 
cial than any Colleftion hitherto 


| Publiſhed, as will ſufficiently appear to 


any intelligible Perſon upon a ſtrift and 
ſeries peruſal of the Book it ſelf. 
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moned and ſevered, and dyed ; and it 

was adjudged thar ir ſhould not abate 

the Writ. Co. 10. Read and Redman's 
Caſe. 

If there be rwo Joynt-Tenants, and the 
one is ſummoned and ſevered, and dyes, the 
Writ ſhall abate ; but in a Stire facias the 
death of one after Summons and Severance, 
ſhall nor abate the Writ, C9. ibs. Where note 
the difference between a Writ Original, and 
a Judicial Writ. 

Two Coparceners, one is ſummoned and 
ſevered; atid hath Iſſue, and dyes, there the 
writ ſhall dbate, for that his Iſſue hath Title 
to the Moiety. C9. ibid. Burt if one of the 
Coparceners takes husband, the writ ſhall 
not abate. : 

In all Actions perſonal or mixt where the 
ky thing is ms recovered, &. - 

mpedit, Detinue of writings, 
there after ſummons and ſeverans the death 
of one ſhall not abate the Writ. Alfo the 


death of one after in 
jen ren 


I Debe by two Executors, oge was ſuni- 


2 Abatement of Writ or Count. 


Aions ſhall not abate the writ, although 
there be no ſeverans. Co, i6. 

Where the Writ goes in diſcharge as an 
Anud#s Querels,and the one is ſummoned and 
—_ and dies, the Writ ſhall not abate, 

0, th, 

Note, In all perſonal Actions where no 
ſeverans lyes, there the death of one of the 
parties ſhall abate the Writ , but not, if it be 
a Judicial Writ after Judgment. Co. «bi fu- 

rs. 
F In Formedon againſt divers , ſome plead 
Non temwre, and others take the Tenancy 
upon them intirely. the writ ſhall not abate, 
and thoſe who plead Nos ten:re (tall not have 
Judgment, 22 £.4.4. 4 £.4. 33 4. Stas. 25 


E. 3.13. 

Hiſeoſmer in a Scire facias ſhall abate the 
writ, 9 E.4.-35.4. 

If a Precipe be brought cf a Mannor and 
205. Rent, it is 2 good Plea to (ay, that the 
Rent is parcel of the Mannor. So in Formedon 
for Land,it is a good plea to ſay, that the De- 
mandant hath brought another Formedew of 
205. Rent iſſuing out of the ſame Land, 

FH. 7.3. 
: A Writ was brought againſt £. Reftor of 
B. de placito debiti 100. The Defendant plea- 
ded, That die impetrationis predict brevis he 
was commorant at C. in another County , 
but the Court would not allow the Plea, be- 


caule 


Abatement of Writ or Couns. 3 


cauſe a Rector is always ſuppoſed to be refi- 
dent upon his Benefice ; nota. So aman 
that hath two Benefices ſhall be intended ro 
dwell upon them both, although he doth 
not deny that he is Parſon. 10 1.6.8. Co.11. 
Magdel. Colledg Cale. 

In a Writ of Right of Advowſon againſt 
A. B. Dean of C, he pleaded, That by Autho- 
rity of Parliament the Corporation was de- 
feated andavoided ; and it was held by Bris 
to be a good Plea, 4.7.7. Keft. Entr. 101, 
182. 

la Afſiſe it is gone plea to theWrit to ſay 
that the Plaintift was leiſed of the Freehold 
of the Lands in the Plaint , but ia a Forcible 
Foery it is no plea to fay that he was ſeiſed 
the day that the Writ was purchaſed, 5 H. 


7. 41. 

Death or Coverture at the tume of pur- 
chaſing the writ, (hall abate the writ d- fa70, 
but Coverture afterwards makes ir bur 
abateable, 32 #. 6. 11. 3. Br. 138. Co. Entry. 
173- Reſt. Entr.107,108,126,161. 

t: is no Plea to the Writ to ſay that thie 
Summons were of other Lands, for the De- 
fendant may wage bis Law de non Sum. 37 H. 
6.26. | 

A Quare Zmpedit was b and the 
Plaintift made his Title to the Advowſon as 


appendaat ; The Defendant ſaid, that a Moi- 
ety was in Groſs, and it was doubred whe- 


B 3 thes 
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ther this Plea ſhould go to the Writ,or to the 
ARion, 32 H.6.10,11,12. - 

A Quare Impedit is brought againſt the 
Incumbent without naming the Patron ( he 
being alive) this makes the Writ only abate- 
able, and is not good upon a Writ of Error. 

Ina Writ of Quare /mpedit or other Ori- 

inal Writs, the dcath of the King before 
udgment ſhall abate the Writ de fa#o, but 
it is otherwiſe where the Defendant dies, 
But in ah Information for the King, or for the 
King ad the Informer, upon the death of rhe 
King be fore Judgment, the whole Proceed- 
are diſcontinued, bur the Information 
it ſelf (hall tand good, and Proceſs ſhall be 
awarded againſt the party de novo. So of 
Indiaments (that are not for Felony or Trea- 
ſon) for afrer Trial they are within the Sta- 
tute of r Z6.ca.7. 
* When the Original bears 7efe before the 
cauſe of Aion accrues, the Writ ſhall abate 
ade fatto propter defeftam. Anderſon 1. 241. a. 
96. Raſt. Entr. 459. Co. Entr. 624. Brown's 
Emtries 1. Part, Tit. Abitement. 

The death of the Plaintiff or Plaintiffs, or 
of one or more of the Plaintiffs, (where there 
be many) ſhall abate the writ. Rt. Entrr.416. 
"Fitz. N. Br. 35.8. 

| Where ir appears by the plaintiffs own 
Thewing that he had not an Aion for the 
_whole,” or for part, the Writ ſhall abate 4- 
* her wh fatto, 


Abatement of Writ or Count. 5 


afto, as in Quere Zmpedit, it it appears b 
fo innit towing cher the Church is full 
by his own Preſentation, the Writ ſhall abate 
de fatto. ; 

Some Pleas abate the Writ in the whole, 
and ſome bur in part. As, 

In Treſpals againſt two, one appears and 
pleads that the other was dead die impetre- 
tionis brevis ,, or that there wasno ſuch per- 
ſon in reram nature, there the whole Writ 
* ſhall abate : But it is otherwiſe where one of 
the Defendants dyes after purchaſing the 
Writ, 18 Z.4.1. 2 H.y.16. Raſt. Entr.126, 

Treſpaſs againſt husband and wife, after 
Verdict and before the day in Bank the huſ- 
band dyes, in Cro. Carols 50g. it is doubted, 
if the writ ſhall abate , bur it is agreed 
That if the wife dyes it ſhall not abate agai 
the husband. But in caſe for Slander by the 
wife the writ ſhall abate after Verdict. Heb. 
129. 

Account againſt rwo, one dyes after the 
firſt Judgment, the Writ ſhall abate only 
y_ him, 

a Right of Advowſon the Defendant pleads 
that the Plaintiff was ſeiſed of the ſix 
die impetrationis brevis, this ſhall abate the 
whole Writ, 5 £2.7.7. 


In Debt upon an Obligarion,the defendant 
pleads, That afrer-the writ purchaſgd, the 
plaintiff had received parcel, and ſhews an 

B 3  Acquit 
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Acquittance,the whole writ fhall abate; and 
yet it is a good plea in barr for that part. 
s H.7.41.4. Raſt. Emir. 160. 7 £4.19. 15 H, 
7.10. 3 H.7.z3. Quere if in Debt upon ſimple 
Contra the plaintiff receives part pendente 
brevi, if it ſhall abate the writ. 

' In Debt upon an Obligation with Condi- 
tion todeliver 20 Quarters of Barley, the de- 
fendant pleads'in Abatement, that pexdente 
bills the plaintiff had accepted 15, parcel of 
the ſaid 2p; and adjudged tobe an ill Plea, 
becaale it is collateral and not parcel of the 
Sum contained in the Obligation, 3 Cre. 


253+ 

"Where the defendant pleads matter that 
entitles the plaintiff or demandant to a bet- 
ter writ,it ſhall abate the other, as ina Writ 
of Ayel, Seifin of the Father. So in Mortd an- 
eeftor his own Seiſin,8&c. ' But in Formedon,or 
Writ of Right, darrein Szifin is no Plea ; for 
in Formedon the Gift and not the Seifi» is the 
Title » and it is not within 'the 'Statute of 
32 H 8. of Limitations to be brought within 

o years, 12 #liz. Dyer 290. 4 £.4. 32.6. 
If the Tenant brings a Writ of Meſue of 
two Acres,and depending the writ he alien- 
- eth one of them, the writ ſhall abate, 
, The fame Law in an Adtion of Waſt 
brought of two acres, if the plaintiff aliens 
the Reverſion of one of them, the writ ſhall 
kibate, OR "2 x | 
61 Where 


"= 


- 
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Where it appears that the writ was never 
good in part, it thall abate in the whole. 

As in Treſpaſs againſt 3, if one be dead af- 
ter the writ purchaſed, the writ ſhall abate 
in the whole, per 7 F. 4. | 

The fame Law, if Treſpaſs be brought 
againſt three, and one ſaith, that there is no 
ſuch Name in Rerum Natura as the third 
perſon's name, FJudicium de Brevi, if it be 
tound, the Writ ſhall abate in the whole,be- 
cauſe that I have joyned with me ſuch a per- 
ſon who hath no colour or cauſe of affir- 
mance, my affirmance ſhall abate. | 

Where the writ is good for part, and for 
part (hall abate. 

As in Debt upon Obligation againſt two, 
they both deny the deed, and it is found the 
deed of one of them, and not of the other, 
yet the Plaintiff ſhall recover againſt him 
whole deed itis, 40 £.3.. 

Precipe quod reddat ”__ Tenant for life, 
the Reverſion deſcends ro him depending 
the writ, the writ ſhall not abate, 

Miſnomer in Treſpaſs ſhall not abate the 
writ but only againſt him who pleads the 
Plea, 5 E.4 2.13. 2 H.7.16. 33 H.6.23. 

A Precipe is brought by three joyntly, ſe- 
veral Tenancy in parcel, or ia the whole, is 
pleaded by one of the Tenants, it hill abate 
the whole Writ, and againſt all, X«f, Znvr. 
248. 270,1,2,3. 3645. 282. 

B 4 In 


; Abatement of Writ or Count. 

In Right of ay_ againſt two as Join- 
tenants, the death of one ſhall abate the writs 
but ſecus in Afiſe of Novel diſſeifis or Mort- 
d anceſtor; for there it ſufficeth, if there be 
any Tenant to the Freehold, Cro. Cer. 574, 
583. Reſt. Emtr. 107. 

In an Appeal againſt two, no ſuch perſon 
in Reram NVa/ure as to one (hall abate the 
whole writ z; bur it is otherwile of the death 
of one as it ſeems. 29 H.7.21. 2 H.7.8. 
 Butit is otherwiſein an Aſ6/e, or Hrit of 
Power, as in Pollard's Cale, Com' $9. 6b. 

In Treſpaſs in F.and H. the defendant ſaid 
that there is not any ſuch Vill or Hamlet in 
the {aid County, and the better Opinion 
was, That, this Plea ſball abate the whole 
Writ. 4 £4 33.4 Co. Zit.155. b. Reſt. Emtr. 
108,298. Co. Entry. 121. But Quere how it 
ſhould have been tryed, for it ſeems by a Jury 
of the Yiſze or Neighbourhood of #. 


Debt againſt two Executors,one ſaid, That 
whereas he is nam'd of S. that he was of D. 
the day of the Writ purchas'd, and prayes 

Judgment of the Writ ; -and agreed, That if 
the Plea was found for him, that the Writ 
ſhould abate againſt both, and yet the other 
hall anſwer :-but the other plea ſhall be firſt 

.aryed. 21 H. 6. 4. Raft. Entr. 108, 295, 298, 

299.160. r= $7, 

.: Ig Treſpaſs againſt two, one pleads that 

ET =.. = the 


Abatement of Writ or Count, © 9. 
the place in queſtion is within his Fee.z and 
demands Judgment of this writ guare 44 et 
armis ; the writ ſhall abate againk him only. 
So where the one is Feme covert, [oi - 
cy in the Demandant or Coparcener ſhall be 
leaded in Abatement. 22-£.4.4. 2 4.7.16. 
Cro. Eliz.55 4. Raſt. Entr. 615. 

In a Q#are /mpedit againſt two,one pleads, 
that there was ao ſuch Church as was named 
in the Writ ; the other pleaded, that there 
was no ſuch Biſhop of Zincoln as was there 
named , and Iſſue was joyned upon the firſt 
Plea, but to the ſecond Plea the Plaintiffs 


demurred : and the firſt being found for the , 


Defendant, the whole Writ did abate. Ho- 
bart 250. 

In a Writ of Error, the death of one of the 
Plaintiffs ſhall abate the whole writ, 

Some Pleas in Abatement go only to the 
perſon of the plaintiff or defendant, others 
tothe Writ, or Action : As 

Excommunication in the Plaintift or De- 
mandant may be pleaded in diſability of his 
perſon ; but every Excommunication ſhall 
not diſable. Asit a Major, or Bailifts and 
Communalty, or any other Body 
of many, bring their Aion, Excommunica*s 
tion in the Major or Bailiffs ſhall not diſable 
them, becauſe they ſue and anſwer by Attor- 
ney ; but it is otherwiſe of a fole' Corpors- 
tion, So if Executors or Adminiſtrators be 


To Abatement of Writ or Count: 


Excommunicated, they may be diſabled, for 
every one that hath to do with ajperſon Ex- 
communicated, either by commerce or con- 
verſation, are alſo Excommunicated. Co. Ze. 
134. 

"If a Biſhop be defendant, an Excommunt- 
cation by the ſame Biſhop ſhall not diſable 
the plaintiff, and if no other matter be 
ſhewn, it ſhall be intended for the ſame cauſe. 
Co. Zit. ib. 

The Writ ſhall not abate for Excommuni- 
cation in the Plaintiff, or Demandant , But 
the Judgment ſhall be, that the Tenant or 

endant ſhall go quit without day,becauſe 
when the Demandant or Plaintiff hath pur- 
chaſed Letters of Abſolution, and they are 
ſhewed to the Court, he may have a Reſum- 
mons or Reattachment upon his Original 
according to the nature of his Writ. Zr, /is. 
2.4.11. Sea, 42. 

If an Alien brings an Action perſonal or 
mixt in his own right, the Defendant may 
plead it in Lbatement in diſability of his per- 
fon, or in bar to the Aion, with this diffe- 
rence, that in Actions perſonal, or Treſpaſs 
for breaking his houſe, the defendant ought 
to aver, that the plaintiffis an Alien born at 
ſuch a place under the Allegiance of ſuch a 
Prince who is Enemy to our Soveraign Lord 
the King ; for an Alien Friend as he may 
Traffick,' and have a Houle for a pam 

A. : 0 


' 
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ſo he may have an Action perſonal,and Trel- 
paſs for breaking his houle | as he may have 
a Writ of Error tor neceſſity.] And the Opt. 
' nion of the Lord Coke, in his Commentary 
npon LZietletos, is, That if an Alien Friend 
brings an Aion, it ought to be pleaded in 
diſability of his perſon, and not in barr to 
the Writ or Action ; but if he be an Alien 
Enemy, the Defendant mey conclude tothe 
AQtion. And therefore Mr. 7beloal in his 
Digeſt of Writs well obſerveth, That an Ex- 
ception taken to a Writ propter defeiFum Na- 
rionis, wel poting defeFfum ſubjetFions vel Li- 
geancie, is peremptory, and that the Action 
cannot be revived by Peace, or League fub- 
ſequent ; and that the King may grant Li- 
cence to Aliens to implead,and likewiſe that 
ſuch Aliens as come into the Realm by the 
Kings Licence or Safe Condu@ may ule per» 
ſonal ations by Writ, though they be not 
made Denizens ;and that Denizens lawfully 
made by the Kings Grant ; and ſuch Aliens 
born as are within the expreſs words of the 
Statute of 25 Z. 3. may uſe ations real by 
Origin2l Writ, Co. Zit.1 29.4.6. 130.6, Co.7.x. 
Theloal, Digeſt de Breifs, Lib.x. ca. 6. 32 H.6. 


23. 
An Alien may be Adminiſtrator and have 

Leaſes for years as well as perſonal Chatrels 

and Debts, Cro, Zliz. 683, Cro. Car. 8.9. * 


One 


12 Abatement of Writ or Count, 

Oae brings an Aion as Executor, Utlary 
in the plaintiff is. no Plea, becauſe he ſues in 
auter aroit ; but it is otherwiſe of Excom- 
munication, 21 £.4.49. 34 #7.6.14. 14 H. 


6.1 
Ihe defendant plead that the cn" is 
an Alien born, and conclude to the perſon, 
yet (it ſeems) he may demand the View, 3 H. 
G. 55. 


' For the Pleading of Matters of Record in 
Abatemeat, obſerve, 


That in Formedos for a Mannor, another 
Formedon depending for 20 s. Rent out of 
that Mannor,is a good Plea, 3 H.7.3. 

That where in Treſpaſs the defendant plea- 
ded, that the plaintiff had brought Replcvis 
== the Mayor and Commonalty of £. 

or the fame cauſe, and that he was one of 
the Commonalty die Captionis, &c. Necnon 
dic 4 ationis Brevis ; and it was there 
agreed, That in Treſpals « Replevin _—_—y 
for the ſame Canſe is « good Pleas, if there be 
not more Defendants in the Replevis than in 
the 7reſpsſs, 8 H.7.27: 

A Quare Zmpedit is bronght againſt the 
Biſhop, and another as Incumbent , the De- 
tendants plead, that the plaintiff hath brought 
another.Qz#ere /mpedit againſt the (aid Biſhop 
for the fame Preſentation which was then 
M} depend- 


Abatement of Writ or Count. 17 
depending undetermined,and demandsJudg- 
ment of the Writ: and it was edjadged 
Plea. Burt the plaintiff might have 
rought divers Quare /mpedzts againſt divers 
Defendants, Hobart 138. 9. 

So in an Aſiſe of Darrein Preſemtment, it 
is a good Plea to fay, 7hat there is « Quare 
Impedit depending for the ſame Preſentation, 
Hobart 184. 

But where an #/c is brought of Lands in 
one County, «» A/c for the ſame Lands in 
another County, and Judgment thereupon, can- 
not bepleaded , So of a Recovery in Ancient 
Demeſne, becauſe it cannot be intended, that 
the Lands recovered in the ar of in Ar 
cient Demeſne, are the ſame 4 H.6.24. 
Raſt. Fntr.'65. 

In Formedon in le Diſcender, it is no Plea to 
ſay,that thePlainriff at another timeb r 
a Formedon in the Remainder of the 
Lands, except both the Connes be of one and 
the ſame Gitt, 40 E.3.31. 

Where the Heir brought two ſeveral Forme- 
dons upon one and the fame Offe, al 

the laſt did vary from the firſt Gift, yer it is 
no Plea in Abatement, for he might claim by 
two Anceftors ſab dowo, 4 E.; 8. 

If the Defendant ( ina perſonal Aion) 
pleads another Adtion depending at the time 
of the purchaſing the laſt Writ, he ought nor 
to ſay, thar it is yet depending, for _ 

rit 


34 Abatement of Writ or Count, 
Writ is abated in Law,notwithſtandiong he is 
afterwards non-ſuited in the firſt Wrir, Co.6. 
Ferrers 'Caſe. Where Note the diverſity, 
when the writ is general, asCovenens, Deti- 
ave, Aſfiſe &c. and the Quoing b inthe. 
Declaration ; for there it the Plaintiff is 
nonſuited in the firſt before he counts (os 
declares) the laſt ſhall not abate ;_ and when 
the writ is ſpecial, and the thing demgnded 
is ſpecified in, as1n Precipe quod reddat, 
&c. 


Fhat perſons ſhall be admitted to plead in 
Abatement, and what not. 


Note, One Defendant may plead the 
death of the other before the Writ purcha- 
ſed, or that there is no ſuch perſon i rerum 
waturs, 20 H. 6. 30. b. 

But in Replevin if the Defendant avow 
upon an Eftranger,the Plaintiff in the Replec- 
vis cannot plead in Abatement of the Lvow- 
77. 22 £, 4. 35-6. 

Ifthe Cognizee of a Stature ſue execution 
againſt one Terretenant only without the 
other, he cannot plead in Abatement ; but 
is put to his Fadits Quere/s againſt the other, 
becauſe that the Cognizee is not bound to 


Abatement of Writ or Count, 15 
fendant ſhall got be admitted to plead, that 
the Plaintiff was made Biſhop, or, that the 
Lode Wri on pleads it after 
Writ , ce c it the 

nb. > Kan. but it is otherwiſe of the 
death, or Coverture of the Plaintiff at the 
time of the Writ purchaſed, becauſe theſe 
Pleas do abate the Writ de Fafio 32 HL. 6. 
IO, II, F 
la a Replevis where the Plaintiff admits 
the Foowry, the Price (hall not plead in A- 
batement but as Amicus Curie ; and not then 
except it be apparantly known ; per totem 
Cariam 34 H.6 8. 

In a Precipe againſt 7, S. the Son of 
HW. Edmond, at the retorn of the Grand Cape 
the ' Defendant ſaid, that his Father was 


named E#/mond , and by Zhorpe it is a good + 


Plea, in Abatement ofthe Writ, before the 
default ſaved 40 E. 3. 2. 

Ina Writ of Ate! Beſaiel and Cofinage, 
one ſhall not plead to the points of the Wrat, 
after he hath pleaded in Barr , but it is other- 
wiſe in an Aﬀiſe of Mortd anceſtor, as it 
ſeems. 40 E. 3. 19, 


Hhere the Writ abates in part by the AG? of 


the Court, and where it is abated by the Par- 
ties own Confeſſion. 


——— 
0 


36 -Abatement of Writ or Coun. 

ſo fratfo, & ie bonis «fportatis, inthiscaſe the 
rit ſhall abate for part, and as tothe reſt it 
ll b6.effed 


ecual, 

te, where the Writ is abated by the 
ind, i'is reaſon { although that it be of 
own Conuſans) that if it abate; that the 
whole hall abate | 
In Aﬀee againſt two, the one pleads in 
Barr as.to a moiety, the other pleads jointe- 
with a third perſon, the Plaintiff may 
fe him who pleads in Barr for his Te- 
nant, and confeſs that his writ isfalſe for 

the other part. 

In A/c againſt two, the oneis Tenant, 
the other 15 Diſſeilor ; which Diffeilor makes 
default,the other accepts his Companion Te- 
nant withhim,and pleads inBarr,thePlaintiff 
difſables the Tenant and doth not anſwer to 
theBarrFor in this caſe'he hath accepted aTe- 
nant which is gotTenant-Asif Precipe quod red- 
«dat be brought by two whetvone is a d, 
orby two perſons as Heirs,where oncofthem 
in truth js not Heir ; in theſe cafes the whole 
- Writ(hallabate, becauſe that that is meerly 
falſe whichis ſuppoſed to be true. 

Joo Executors bring an Atan of Treſ- 
the 


carried away inthe life-rimeof 

| , and alſo of Trees cut down ; 
here the Writis good, notwithſtanding that 
_ the Executors cannot have the Writfor,the 
Trees cut z and if they pray to have 
an 


Abatement of Writ or Count, - 1p 
an other Writ for the Trees cut down theg 
the whole Writ ſhall abate, quod nota, 


A Defendant or 7 enant canjiot abate a Hirit 
| by his Ae; but the Aft of the Plaintiff of 
' Demandant and the Att of God, and alſo 
the Att of an Eftranger may abate the Writ, 


In a writ of Reviſbment de gerd by the 
death of the Infant,the writ ſhall not abate. 
Tenant by Statste-Merchant is difſciſed, 
the diſſeiſor lers for life, rhe Tenant by = 
Statute brings an Aſſiſe , the Leſſee d 
the writ ſhall not abate, becauſe heh => 
cover all in damages. 

But it isotherwile where he is torecover 
the Frechold, becaule in that caſe he cannat 
have the effec of his udgment. 

A gp of Adm? —_ ”m—_ i9 
brought by one againſt three, 
the wrt, roger ped ay of wy Defers 

ants exchange t s to which 
common is appendant, if the writ ball 
bate ? it ſeems not, becauſe that notwith- 
ſtanding the exchange, the Plaintiff may 
have the effe@ of his Suit, which is, that the 
Common may be admeſured, and at all 
times ries pending hehwri the ng err 
Defendant who made the exchange 
Tenants, and the 'Writ of _ 
granted between them by reaſon of their Te- 
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nure, for there was no mean-time between 


the parting from the Free-hold in one Acre 
andthe taking the Free-hold in the other 


Acre, and that very inſtant that the Free-- 


hold of the one Acre was parted from the 0- 
ther was veſted, ſo that there was cauſe of 
Admeſurement between them as well after 
the exchange as there was before. 

A Writ of Admeſurement is brought a- 
gainſt three, one hath nothing in the Com- 
mon, ſo that the Writ oughtto abate, be- 
cauſe that non*tenure is a good Plea in this 
AQion ; yet if he that hath nothing before 
or Exception be taken tothe Writ purcha- 
ſeth an Acre of Land by which he ought to 
have Common in the ſame Land, the Writ 
Is. made good, As in Precipe quod reddat 

brought againſt him that hath nothing,and 
pending the Writ he purchaſeth the ſame 

nds, the writ is good, So it ſeems the 
writ is good notwithſtanding no time be- 
tween exchange, ergo 4 forciori when 
there is no mean inſtant. 

' But by the better opinion it ſeems, that 
the writ ſhall abate notwithſtanding that 
the party may have the effe& of his Suit, 
for that ground is not obſolutely general ; 
as Precipe quod reddat is brought againſt me, 
and Fhave nothing in the Land, and pend- 
_—_— writ the Land deſcends, the writ 
ſhe abate, 

I 


a. Do. i em A. fe ani, 


* oo - —_ — 
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which he bad when the writ was —__ 


Abatement of Writ or Colt.” 1 9 
I bring anARion of waſi by reaſon of the re- 


verſion, or a Quid juris clamat depending the 
writ I alien the lame Reverfion, and after 


. purchaſe the Reverſion again , yet the 


writ is abated. 

If a writ of Partition or Vuptr obiit. be 
brought, and pending the writ the demans» 
dant aliens and retakes the Eftate to him, 
yet the writ ſhall abate. And yet inall theſe 
caſes the Plaintiff may have the effe& of his 
Suit, 

But that which cauſeth the writ to abate 
is the AR of the Plaintiff, for the writ 
depending he hath aliened that which gives 
him his cauſe of Aion, and therefore the 
writ {hall abate as in th-= caſes aforeſaid : for 
as to the Plaintaiff*s part his own A ſhall a- 
bate the wrir, and not the Ae of God, hor 
of the Law, except in ſome caſes ; 'and as 
for the Defendants or the Tenants part, . bis 
own A ſhall not abate the writ, but the 
A& of God or of the Law may: for ifthe 


| Tenant aliens depending the writ yet the 


writ ſhall not abate, but the Demandaar 
ſhall recover, and he that comes in by the 


Tenant ſhall be bound by that Recovery, 


And if an exchange bad been made bythe 
Plaintiff with a ſtranger who hadnothi 

in the Common, the writ ſhould have been 
abated without queſtion ; So for that Acre 


C 3 


20 Ab Imtio. 
he cannot maintaia his writ ; for put the 
caſe, that the day the writ was purchas'd, 
the Plaintiff had not any Land by whick he 
ought to have common,and afterwards pen- 
ding the writ he purchas'd an Acre of Lang 
to which the Common is appendant this 
ſhall not make the writ good which was 
nought from the beghnning. 

When the writ is made abatable by the 
A of the Plaintiff or Demandant , YVidel:- 
cet by his aliening of that thing which gives 
to him the cauſe of Action, it he pending 
the writ doth purchaſe the ſame again it 
ſhall not revive the writ , nor make it 


good. 


| Here the Grant ſhall be good ab initio 
although it was incertainat the tommen. | 


Cement. 


Vote, If a Parſon will Grant tome all the 
Wooll which he ſhall have for Tithe the 
, next year to come , this Grant is good, 
and yet the quantity of the Wool is 1ncer- 
tain at the time of the Grant, But be- 
cauſe it may be reduced to a certainty af- 
ter the Grant, it was held good eqough, 
11 H, 6.43. ; 

And fo, if a man will Grant to me the 
Perquiſits of his Court , this incertain 
Grant is good, cauſa qus ſupra, 21 H.6. 43. 
The 


Ab Initis, 21 


The ſame Law is, where a Feoffment is 

made of two Acres, the one for Life, the 
other in Fee, without determining 
in certain in which he ſhall have Fee, this in. 
certain Feoffment may be reduced to cer- 
tainty, as if the Feoffee looſe both the Acres 
by default,he may havea quod ei deforceat for 
the one, and a rit of Right for the other 
Acre, and thereby the certainty ofthe gift 
ſha!l be determined and known. Zr. Fo. 
13. 4. 
And fo, if one Grant a Rent-charge toone, 
now the Grantee may avow or have a writ 
of Annuity, and which of them he will uſe 
ſhall be maintainable, and yet at the Com- 
mencement it was incertain, and yet not- 
withſtanding this incertainty the Grant was 
good. Lit. Tit, Rents Fo. 13. 4. | 

In like manner, if a man Grant to one 

205, or a Robe yearly, the Grantee there 
cannot know the certainty of the Grant ; 
for peradventure he ſhall have alwayes the 
205-0T perhaps alwayes theRobe,and yet the 
Grant there ſhall be held good, becaule that 
it is reducible to a certainty by the Will of 
the Grantor. 9 £. 4. 37 en Dett. per Zit. Fo. 
I3. 4. 
"had ſo, aLeaſe for (o many yearsas Z.S. 
ſhall name, is good, and yer its incertain ; 
butif 7. S. name a certain number, then it 
is good ab initio, Zit. ib. 


C 3 So, 


22 Ab Initio, 
So, If I haue two Horſes in my Stable, a 
black and a white, and I give to /. S. one 
of theſe Horſes , now this gift is good not- 
withſtanding the incertainty, becauſe that 
by the circumſtances, Fiz. by his Election 
ecertainty may be known. Lit. ib. 

* Alſo if a man Let all the Acres of Land 
which he hath in Dale to 7. S. for years, 
rendring for every acre 12d, although thar 
the number of the Acres were aot known b 
the Leſſor nor by the Leſſee, and becau 
the Rent is at the commencement incertain, 
yet upon menſuration or other Triall had, 
the Rent reſery'd may be known certainly, 
and then the Leſſor may have a writ of 
Debt for the Rent, and fo by this poſſibility 
of Tryall the reſervation is made good, which 
at the commencement was void for the in- 
certainty. | 

- Soifa man Lett Black-Acre and White- 
Acre for Life, 'the. remainder of one of 
the two Acres in Fee, now it is incertain 
which of the two Acres. he in the remain- 
der ſHa'l have ; bur if he Licenſe the Leſ- 
ſee tocut downTrees inWhite-Acre;then he 
fall be adjudged to have had the remain- 
der of that Acre «b initio, and fo thereby 
that which ar the commencement u as incer- 
tain, is afterwards made certain. 

And ſawas #heelers caſe, ſe. one Grants 
his Term to another, -upon condition w_ 

ll If 4.7 94 TA (+ 
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Ab Initio. 22h. * 
the Grantee ſhall obtain the Favourof the 


Leſſor, and alſo pay fo much as Z. S. ſhall 
award ; this was taken for a good Grant 


| after the condition was performed. 14H, 


$. 17. 6. 6. 

In 7reſpſs the caſe was, That the Deten- 
dant and the Plaintiff had bargained toge- 
ther that the Defendant ſhould goto a place 
where certain Wheat grew, and to {ce the 
Wheat, and if he lik'd it upon the view, 
that then he ſhould take it from thence pay- 
ing 40d. for every Acre; this there was 
held a good contrat notwithſtanding the 
incertainty of the quantity of the Wheat, 
and of the _ Sum which ſhould be 
paid for it, uſe that upon the circum- 
ftance the certainty may appear, for al- 
though it was a conditional agreement be- 
tweea the parties, yet it is held a good Juſfti- 
fication if he preſently paid for it at the time 
of his carrying it away. P, 17 E 4. #. 1, 
& Fo: 66. 


Able and Difable. 


Reg. 1. C Fe the diverſity 17 HZ. 7. where 

one /c. theObligee wasable atthe 

time ofrhe making ofthe Obligationand af- 

terwards he is diſabled by his own Act, and 

where he was not able at the time of the mg» 
king of the Obligation. = | 

C 4 For 


24 Able and Diſable. 

For in the firſt caſe the Defendant ſhall be 
diſcharged, and if a man be bound to ano- 
ther by Obligation upon Condition, that 
if he pay to the Obligee an Annuity of 10d. 
at the Feaſt &c. Til he promotes him to a 
convenable Benefice, and afterwards the 
Obligee takes a Wife, or enters into Reli- 
gion, the Obligor ſhall be diſcharged of the 
Annuity, becauſe he hath diſabled himſelf 
from receiving a Benefice. But ifhe be diſ- 
abled at firſt when the Obligation is made, 'it 
js otherwiſc. | 


Acteptance. 


| Man is bound to make a Feoffment of 
| aMannor to the Value of 2c/.per annum, 

e Obligee- accepts 8. Mannor to the Value 
pf 16 /. he ſhall have advantage notwith- 
ſtanding the Acceptance. 32 H. 7 


 Ation, 


Reg. 1. Here the principal thing is de- 
f: of Y veſted, - the Plainrof ſhall 
have an Ation which is acrued to him by reaſon 
thereof. | 

/ » IfI diſſeiſe one, and a ſtranger does Tre(- 
paſs ro me, the difſeiſee reenters,l ſhall have 
oy ATtion of Treſpaſs for the Treſpaſs be- 


p”u; And 


Aftion. 25 
And ſoifa Lord does Treſpaſs and after- 
wards recovers by Ceſſavit. 


Reg. 2. Here the Husband ſhall lave 
an Ation without naming his 
Hife, and where not. 


IF a man be diſſeiſed ofLands1in right of his 
Wife, he ſhall have an 4ſ#e i# his own name. 

Allo he ſhall have a writ of Droit de gard 
px own name without his Wite, 7 ris. 
8£. 3. | 

The ſame Law upon an Obligation to Hus- 
band and Wife, the Husband ſhall have the 
Aion without the Wife. 7r1isw. 12 &. 3. 
And in 3 H. 6. adjudged that he might name 
his Wife ifhe would. 

The ſame Law , if the Cattle of the 
woman be taken in the name of diſtreſs, and 
I Marry her I ſhall have Replevins in my own 
name, Mich. 32 E. 2. 

Allo of the diſturbance of Advowſon 
which a man hath in the right of his Wite, 
he ſhall have a Q#are impeat in his own name. 
Paſch.7 E. a. - + 

If a man be bound to a woman, and af- 
terwards ſhe takes Husband, both ſhall have 
Aion. 11 H.6. 

The ſame Law, if a man be Receriverto 2 
Feme ſole, and afterwards ſhe takes Husband, 
both ſhall have an A@ion of Arcount. Tris. 
9A. 2. 'Where 


26 Aion, 

Where the Husband and Wiſe recover 
ſeifin of the Land and damages , for 
the damages, they ſhall join in the 
Agion. 

The ſame Law if a Feme (ole makes a Leaſe 
reſerving Rear, and afterwards tales Hus- 
band, they ſhall joynin an Action for the re- 
covery of the Rent. 7 Z. 4. 

A writ of Dyoit de gardas of theright of 
the Wife ought to be brought in both their 
names, becauſe it concerns the right 
and not the poſſeſiion, by Choke Annopredt- 
fo. 

If the Beaſts of a Feme ſole be diſtrained, 
and ſhe takes Husband, the Husband Sues a 
Replevin in his own name, it ſeems the 
Action does not lye ; for in every caſe 
where the cauſe of Action is given toa Feme 
ſole and not to the Husband, the Husband 
ought to joyn his Wife with him, as if a 
contrat be made with a Feme ſole and ſhe 
takes Husband, &c. 

So it is of a Leaſe for years made by a Fe- 
p_ reſerving Rent and She takes Hus. 


So of an Obligation made to a Feme ſole 
and ſhe takes Husband; for otherwiſe the 
words of the writ are falſe. 

; But if a Feme ſole make a Bailiffof her 
Mannor of Dale, and takes Husband, of all 
the Rent received by the Bailiff after Co- 
verture, 
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verture, the Husband ſhall have an Aion 
of Account in his own name , for" there the 
words of the writ are true. 

And when an Aion perſonal is given to 
the Husband and alſo to his Wife during the 
Coverture, it is at the Liberty of the Hus-' 
band to bring the Aionin both their names 
or in his own name, if it beſo that the Wife 
may have advantage of it. 

When a thing 1s given to Husband and 
Wife by matter of Record, then he ought 
to joyn with her, 

But there is a Diverſity when it is of the 

art of the Plaintiff and when it ison'the 

efendants part, as a Feme (ole diſſeiſeth 
me and takes Husband, the Afi/e lyes againſt 
both, ſuppoſiog that they both diſleiſed me. 
$0 it is of Treſpaſs. 

Note, It is at the EleQion of the Plaintiff 
to bring his Aion of Debt againſt the Heir , 
or againſt the Executors. 

A Man marrieth a Wife, That hath a 
Rent Charge out of the Lands of another, 
Rent 1s arrear before and after marriage , 
The Plaintiff ſhall recover by Aion of Debt 
againſt the Grantor or his Heirs. 

- Aftion of Covenant (hall not go to the 
Heir but to the Executors , As Mttion of 
Debt upon a Bond or a Leaſe for years, the 
Term = to L—_ __ — 
er any thing where damages ſhall he only re- 
covered 
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covered , for that every Heir may not bave 
Chattels deſcend, and fo not this Attion. 

A man leized of a Houſe and Goods makes 
a Leaſe thereof, and after enters and enfeoffs 
7. S. the Leſlee reenters; Rent is inar- 


_ » rear ; Z.S. brings his Attionof Debt, and 


hath Judgment , becauſe the Rent iſſues 
out of the Houſe, and not out of the 
govds. 

A man was bound in a Bill Me teneri & 
firmiter obligari in viginti libris ſolvendum 
in watches. It was queſtioned whether the 
AQtion ſhould be brought for the Watches or 
the Money, But Reſolved for the Money ; 
Otherwiſe if the number of Watches had 
been in the Bill : For then it had beea for ſo 
many Watches to the Value of 20 /. 

If a man had been indebted to me in a ſingle 
contra& and dyed,l could have had no reme- 
dy at the Common-Law againſt his Execu- 
tors;For he might have waged hisLaw in his 
Life-time,but his Executors could not. Bur 
now I may have an Aion upon the Caſe a- 
gainſt hisExecutors. 

Afault and Battery and Ejetment will 
lye both in one Declaration. Where two 
Men are beaten together, yet they onght 
tohave ſeveral Actions, becauſe the Treſpaſs 
og » bur otherwiſe itis in real treſ- 


pa 
| If you bring your AQion for live Cattle, 
| it 
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it muſt be Cepir & abduxit But if it be dead 
Goods or Chattels, then you muſt lay cepic 
et aſportavit: (0 likewiſe you ſay for live Cat- 
tle pretii, for dead things ad valentiam, Di- 
vers perſons may have an Action of Treſpaſs 
joyntly for Goods taken, or the like ; But 
of Battery or ſuch perſonal Treſpaſs the Atis 
on ought to be ſingle, unleſs it be a man 
and wife. And if the manand wife bri 
an Aion of Battery or for Goods taken, 
The writ ſhall ſay the Goods of the Husband 
only, For the Wite cannot have property 
in the Goods during the Coverture, 

An Action lyes againſt an Executor upon 
a promiſe of the Teſtators, upon conliderati- 
on of forbearing to proſecute ; but altered 
ſince by the late A to prevent Frauds and 
Perjuries. 

If there be Three Executors named ia the 
Teſtament, and Two of them refule, the 
Third may prove the Will alone ; And yer 
the other Two may meddle with the Goods 
when they will, and either of them when 
they will: And if an Action be brought, it 
oughtto be in all their names,notwithſtand-» 
ing \uch refuſal, 

Executors of Executors ſhall not have an 
Aion of Debt or other Action for any thing 
due to the firſt Teſtator, For that they are 
not Executors to the firſt Teſtator or privies 
to his Will, but were Strangers by the 

ourſe 
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Courſe of the Common-Law. But by the 
Statute of 25 £. 3. Cap. 5. they may Sue 
and be Sued, and ſhall anſwer for whatlocver 
comes to their hands of the firſt Teſtator. 
Sr. O. C. ſeized of an Houle in Fee, and 
-poſſeſſed of an other Houſe (as Adminiſtra- 
ror) for years, Lets them both for 10 years 
to the Lady S. who Covenants to keep them 
1n Repair, and (o Leave them at the end of. 
the Term. Afterwards Sr. O. grants the 
Reverſion of both Houſes by ſeveral Inden- 
tures to 7. P. The Leaſe made to the Lady 
S. expires, and the Houles are left Ruinous; 
Whereupon F. P. brings his Action. Vi 
cholls for the Defendant ſaid. that the Plaine- 
tiff ought to have brought two Writs of Cove- 
' nant, for that th: Houſes are ſeveral , andif 
(the Caſe had been) that the Leſſor had Covenar. 
tedto repair them, and had dyed, yet the Leſſee 
ſhould have had one Writ againſt the Heir, aad 
an othe? Writ againſt the Executor ; and when 
aw Attion is 104 gpm it. can never be joyn- 
, ed again: and when Sr. O. hath granted 
the Houſe of which he was ſeiſed in Fee by Deed 
to P. now the. Aion is ſevered, and Sr. O. 
ſhall have an Aition of Covenant for one Houſe, 
and P. for the other. And for theſe Reaſons 
he held the Aion not to be well brought. 
Daderidge > contre. And firſt he agreed with 
the other that two Ations upon this Covenant 


are maintainable, and that if Sr. O. had rn 
; is 
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his Houſe the Leſſee ſhall have one Aflion wpor 
this o—_ ot - the Zefſor another x 
But yet he ſaid this Aftion will well lye, for 
the Law is excellent in this Point, for whew 
the Ground upon which the Attion is founded in 
one, notwithſtanding the things are ſeveral; yet 
all ſhall be compriſes one Attion, for, fruttra 
fiunt per plura quz fieri poſſunt per paucio- 
Ta, and with this agrees 14 £.3. Jf « man 
grant « Rent out of his Land to one, and ſells 
the ſame Land, and afterwards the wendee 
grants another Rent-charge out of the ſame 
Land to the ſame perſon, and be is diſſeiſed, 
He ſhall have ore Afſe for both theRents.So if 
one diflreyn for two Rents and the Tenant reſ- 
euos them, He ſball have but one Writ of Ref 
cons, 3 H. 6.17. & 13 H.7.12.b. There 
exception was taken, becauſe it ſuppoſed 
a Chaſing in two Parks,the which ought'to 
have ſeveral Puniſhments, Fiz. for either 
Park Impriſconment for 3 years, as it 1s gi- 
ven by the Statute F. 1. and becavſe 4 
Joyns the chafing in rwo Parks togeyher,it is 
not good ; For 4 man cannot have « Writ of 
Raviſhment de deux Guards, or Quare impe- 
dit of two Churches, 7et by the Judges it was 
held good conugh, as of Treſja's, for a men 
may joyn I ands of twenty Titles in Treſpaſi ; 
and 7reſpaſs lyes f Hood, Paſture and the 
like: and 4 Z. 2. if « man hold Lands in Ca- 
Pite 4nd dye, having iſſue only two Danghteys 

within 
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within age, and they are reviſhed, the Lord 
ſhall bave but one Rewiſhment de Gard. and 
31H. 6. 14. if « ſtranger enters #p0u WO 
Parceners, they ſhall have but one Formedos , 
and if the Leſſor ſhall have one H/rit of Cove- 
nant for thoſe Houſes, the Aſignes ſball have 
#he ſame ; For the Statute of 32 . $. cs. 14. 
gives the Aſſignee the power of the Leſſor ; 
And the Lord Chief Juitice Coke ſaid, f 4 
man ſeiſed of Lands in Fee enfeoffs an other 
$0 the uſe of himſelf for Life, the Remainder of 
pars to owe of his Daughters and (be Heirs of her 
Body iſſuing, the Remainder of the Reſidue to the 
other Daughter and the Heirs of her body iſu- 
ing, the Eldeſt Daughter dyes without /ſjue, 4 
Stranger enters wpon the whole, the other Siſter 
ſhall have but one Hrit. Mich. 8, Jacobi in 
Communi Banco inter Pyort & dominam 
St. Jobs. 
an Infant Lets Lands for a Termotf 
ears rendring Rent, he may at his Eletion 
ve an Action of Debt for the Reat reſerved 
upon the Leaſe, or bring Treſpaſs for oc- 
cupying of the Land , and ſo he may have 
an Action of Treſpaſs for the ule of of a thing 
fold by him. And if an iafant do givean 
Horſe toone without actual delivery of the 
Horlſeinto his hands at the time of the gifr, 
and the Donee taketh the Horſe by reaſon of 
=. » the Infant may have an Action of 
Treſpals 


againſt him. 18 £. 4. 3. ; 


. 


Afton. » 33 
If an Infant makes a Leale for years ( ora 
Leaſe per dures) if the Lelſce enter, the In- 
fant may have an Aſliſe ; bur if the Infant 
makes a Feoftment and deliver ſeifin accord- 
ingly,he ſhall have no Afliſe; for by the Live- 
ry of ſcifin the Feoffee had a poſſeſſion at 
Will at leaſt, but if he makes a Letter of 
Attorney to deliver ſciſin, he may havean 
Afpoſe.. 9 H. 7. 24. 8. 2. Mar. 109. Dyer. 
Rug. Cale. | 

If an Obligation be made to Husband and 
Wife, the writ may be brought in the Hus- 
_ name only. 12 AR. 2. Breif 639. And 

Oy 

Where a Leaſe for years is made by Hus- 
band and Wife, of the Lands of the Wife, _ 
rendring Rent, the Action of Debt mult be 
brought in the name of the Husband only, 
7 E. 4- 5. But by 2 R.2, in a Writ concer- 
ning a Chattel real, they may joyn. 2 R. 2. 
Breif 37. 

As to ſuch things which concern the 
perſon of the Wife immediately, there the 
Writ muſt be brought in both their names , 
And therefore, 

The Husband cannot ſue a Writ of Appeal 
for the Rape of his Wife, without naming 
the Wife. $ H. 4. 21.2 H. 6. to H. 4 
Brook Baron & Femme 34. 

Husband and Wife brought an Aion of 
Battery for the bearing of them both , the 

D Writ 


14 Afton. 
' Writ was adjudged good for the Battery of 
the Wife, but not as tothe Husband' 9 EF. 


= 
: The Husband and the Wife ſhall both 
bring an Aion of Treſpals for the taking 
away the Goods of the Wife before Mar- 
riage.21 Hd. 33. . 

a Writ of Detinue of Chartres againſt 
Husband and W ite, Declaration was ypon 
a Trover,and the Writ was abated. 13 R. 2, 
Breif 644- 

A Writ of Covenant was brought by the 
Husband and W ife, for that the Defendant 
had Leaſed ro them Lands by Deed for Term 
of years, and afterwards ouſted them ; and 
the Writ wasadjudged wn forif the 
Husband dyes, the Wife ſhall have the Term, 
and in this Cale they were both parties to 
the Covenant. 47 E. 3. 12. 

An Atiiow of Debt for the arrearages of 
Rent reſerved upon a Leaſe for years made 
unto the Husband and the W ite, ſhall be 
brought againſt them both ; and ſo ſhall a 
Writ of # ft : for the Wife cannot waive 
the Leaſe during the life of the Husband. 6 
E.4.10 & 17 E.g. 7. 

An Action upon the Statute of Laborers 
was brought againſt Husband and Wife, 
ſuppoſing that the - Wife had Covenanted 
with the Plaintiff to be waiting-woman to 
his Wife fora year, and that the departed 


our 
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out of ſervice within the year, and the 
writ was adjudged to be good being brought 
againſt them both,$ XR. 2. Laborers. 59. 
A man may have a writ of Detinue of 
Charrers and of Chattels joyntly, becauſe 
there one thing is the ground of the Aion, 
viz. the Deteyner. 44 £. 3. 41 Breif 583. 
Likewiſe a math may have a writ of Debe 
where part ofthe Debr is due byObligation 
and part by Contra&,becauſetherethe Debt 
is only occaſion of the (uit. 41 E. 3, dam- 
age 75.1 H.5. 4. | : 
So in things of the like nature one writ 
may comprehend many wrongs ; and there- 
fore an Action of the Cale was brought for 
hindring the Plaintiffro hold his Leer, 2. for 
the diſturbance of his 47 and Tenants 
im the ing his Tithe, 3. for Threatni 
{o rk rn. &c. durit not cntodl 
certain Chappet ro do their Devotion, and 
preſent their Offerings, & 4. for the taking 
ofhis Servants and Chattels. 19 A. z, Aion 
fur le Caſe 52. | | 
| When an Action is given by the Statute, 
and the Statute doth nor preicribe any cer- 
tain form of the writ, the writ framed at 
the Common Law ſhall ſerve for that pur-« 
. . poſe, and the ſpecial matter ſhall be fer 
-—_ the Declaration. Dyer 37. 4. $3« 
D 2 Where 
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Hhere « man ſhall have an Aion againſt his 
own Deed, 


A man ſhall have an Aion againſt his 
own Deed, -as if I difſeiſe an Abbot and 
make Feoffment in Fee with waranty, ,and 
afterwards I am made Abbot. of the ſame 
Houſe, my Feoftment ſhall not be a Barr to 
'me, notwithſtanding it was with warranty; 
I ſhall have an Action againſt my Alienee,be- 
'caulſe thatI recover to the uſe of the Houſe 
and not tomy own ule, 

The ſame Law, if I difſciſe Major and 
Commonalty &c. 

The ſame Law of the Parſon of a Church. 

The ſame Law if I take a Horſe of a Feme 
ſole and Sell it, and afterwards marry her, 
I ſhall have an Action of Debt againft my 
Alicnece, becauſe that I recover to the uſe of 
my Wife, :a4men quere. 

Monk ſhall have « Q#o minus debitum 
Domini Regis ſolvere non poteſt for the advan- 
tage upon a Leaſe made by the King reſerving 
Rent, 14 H, 4. 

Fhe ſame Law if a Villein be made execu- 
tor to a man'to whom the Lord is Bound, 
_ the Villeia ſhall have an Action againſt his 

"—— —_—_— 

The ſame Law if a Monk be made Execu- 
tor &c. 
\ dia The 


Aftion. 37 


The ſame Law it an Abbot hath been diſ- 
ſciſed, and afterwards the diſſeifor is deſſei- 
ſed, the Diſleiſor releaſeth with warranty 
and after that is made Abbot, he ſhall find 
againſt his own Deed &c. 


The ſame law if an Abbot make a Feofſ- 
ment in Fee, and afterwards is depoſed and 
ſometime after is made Abbot, now he (hall 
| have an Action againſt his Deed which he 
himſelf made when he was Abbot, becauſe 
that now he comes in as Succeſſor, and not. 
ia the place as he was before. 

The ſame Law of Wardep and Sehollars. 

But it would have been otherwiſe, if he 
had diſſeiſed a Parſon, and made Feoffment 
in Fee with warranty, or without warranty, 
and aft:rwards is made Parſon, now if he 
will uſe an ARion,his own Feoftmeat ſhall be 
a Barr againſt him, becauſe that all that he 
a recover by this Action is to his own 
ule. 


The ſame Law if a man difſeiſe a woman, 
and makes a Feoftment in Fee, and after> 
wards he takes the woman to Wife, in this 
caſe the Husband ſhall be Barred,becauſe that 
he will have advantage ofthis Recovery ta 
his own uſe. 

If a man hath right to-have Land where 
his Eatry istolle, and releaſeth to the Tenant 
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all manner of Aions, and dye, his Heir 
ſhall have his Action and recover the Land, 
becauſe that by ſuch releaſe no right is ex- 
tinguiſhed , agd it the Tenant makes Feoff- 
ment in Fee or dyes (eiled, he that made the 
releaſe ſhall have his Action againſt the Heir 
of the Tenant or his Feoffee againſt his own 
releaſe, and the cauſe is, becaule that nothing 
isreleaſed but his Attion againſt the ſame 
perſon, and nor any right. , 

If the Son difſſeiſe his Father, and make a 
Feoffment with warranty or without war- 
ranty , and after his Father dyes,he cannor 
ouſte his Feoffee becauſe that it was his own 


Decd. 


4 man hath goo cauſe of Aition ſometimes, and 
-* yet by matter ex poſt fatto and by the At of 
4 Stranger his A{ion is deſtroyed. 


As I am diflciſee and he is diſſeiſor, and 1 
relea(e to the diſſeiſor. 

AlſoT bail or lend Goods to one, a S:ran- 
ger takes them, the beilor ſells them toa 
Stranger &c. 

Action of Debt upon an obligation 
brought by 'an Ex<ccutor, the writ ſhall-be 
, detinet and not debet, and for this cauſe they 

«> in the ſame Aion for an Horſe deliver- 

by themſelves ro the [ſame Obligor. 
The fame Law, if a man recover Lands 
+ | © 466 Ea | 3.00 
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by defanlt in which I have an Eftate for life, 
and he recovers by another writ by default 
Lands wherein I have an Eſtate Tail, I ſhall 
have a Quod ei deforceat, becauſe the conc]u- 
fion of the writ ſervesme. Ando a man 
may joyn two or three things in his Action 
where the concluſion of his Action is pertt- 
nent to the ſeveral matters and doth not 
vary. 
Iftwoor three Acres are given ſeveral- 
ly in tail, and the party diſcontinue the 
whole, his Heir {hall have Formedon forthe 
whole, becauſe that the writ is /e quel «#l. 
dit S. dona, and although the Acres are gi- 
ven ſeverally, that is not material, foraf- 
_ as the common Writ will ſerve in this 
cale, 

Butifthe Acres are given by divers or ſeve. 
ral men,or thatthe one ſhall be given to the 
Heirs Males, and the other to the Heirs 
Females, and the third tothe Heirs General, 
in this caſe the Heir ſhall have ſeveral writs, 
and not one writ, becauſe that one writ can- 
not ſerve for ſuch ſeveral Gifts, 

If I deliver Goods to one who is indebted 
to me, and he dyes, againſt his Execurors 
I may have a writ for the Goods and for the 
Debt, becauſe that the wris is againſt the 
Executors for the Debt in the Deriner, and 
tor the detinue it is in the Deriner, arid there- 
fore the writ well warrants the countro de- 
D 4 /* . clare 
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clare partly for debt and partly for Detinue ; 
but ſuchan Action he could not have had 
againſt the Teſtator, becauſe that for the 
debt againſt him the writ ougbt to have been 
, 1n the debet and detiner. 

A Feoffinent is made vpon condition of 
payment by the Feoffor, he commits Trel- 
pals, and afterwards enters by force of pay- 
meat &c. yer the Feoffee ſhall have Trelpals 
becauſe his poſſeſſion is affirm'd,. 43 E. 3- 

Aſſempſit, If he would religquiſh ſuch a 
debt to pay him 3o/. and fayes he did re- 
lIiaquiſh,it &c. and after Verdict for the 
Plaintiff, Judgment ſtayed becuuſe he (hews 
not how he ralinquilhed itand it may be by 
parol which were void. Gregory verſus Lovell. 
3 Cro. 292; 

Aſjampſit in Conſideration he would dif. 
charge him from an Arreſt; and layes, that 
exoneravit ipſum : moved in Arreſt &c. he 
ſhews not how he diſcharged him ſed won al- 
locatur;for they might beper parolor for a time 
but 1n Pleading a diſcharge of a Rent or, bond 
which muſt be by Deed and perpetual, it 
muſt be. ſhewed how, Xing verſus Hobs. 2. 
Cr0. 930. 960. 

Aſſempſit, the Defendant pleads the dil- 
- Charge of thepromiſe, whereof Iſſue taken 
and found for the Plaintiff, and divers de- 
feats in the Dectaration, moved in Arreſt 
of Judgment; but by /Prcy all theſe defects 
—_——_ tending 
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tending to the Aſſumpſir, are cured by the 
lateral Plea. pos ak v. Buſton. 2. Zrond. 
> 2: fampfe, If he would make it appear &. 
Aſfumpſit, It he wou elit 
and ayes he made it appear by the Cours. 
Roll, Good, without ſaying what the 
Court Rolls were for the Infinitly. Soa Bond 
to ſave harmleſs from all Eſtreates, good, 
without ſhewing what , for the ſamereaſon , 
Vide 9g E.4.15.4. 22 £.4. 41. a Mo.Pl, 1175s. 
3 Cro. 149 Pl, 3. 919. Pl. 3. 3 Bulft 31. Zach 
130. H. 2. H. 7 Pl22. H. 6. H. 7. Pl 
$.8. 22 E. 4.15. 46. 28.6. 29. 4. 

Aſſumed he would affign Goods to pay &c. 
and ſayes he aſſigned, and ſhews not how, 
but per ſcriptum yet good; Note,after verdiR. 
Forth v, Tates Tr, 20 Car. 2.B R. 


Aſſampſit againſt an Executor, who Pleads 
ſolvit troluch a one on a Bond of 100 /. and 
co another 1004, on a Bond,and fo to divers 
others which he was forced to do, the Pay- 
ment being poſt exhibitionem Bille, and Pleads 
2 Recognizance in force not ſatisfied ; the 
Plaintift Pleads wo» ſolvit to ſuch a one 100 4 
nor to {uch a one 100 1. Ft ſs de ceteris & hoe 
petit &c. and to the Recognizance, that it 
was latisfhed and kept in force of Fraud ; 
the Defendant demurred quia replicatio mul- 
tiplycd and double, conſiſting of twomar- 
ters,. where one goes to the whole, bur. 
: Judgment 
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Judgment for the Plaintiff, for the firſt obje- 
ion to one To0 . to another 100 1, make le- 
veral Iſſues though que de hoc. And in caſe of 
an Executor. one may anlwer to every 
thing alledged by him. Z. 21, 22. Car. 2. 
B. R. Jeffreys v. Dod. 

Afſampſit to permit Land to deſcend, 
breach laid quod 2on permiſit , well, being in 
the negative, butio the affirmative it ovght 
to be ſhewed how diſpoſed, though they 
could not deſcend. 1. 9. Fac. B. R, yot. 
3 Bulſtr. 18. 

Aſſumpſit to perform an Award, and ſets 
it forth, the Defendant pleads that they did 
not Award modo et forma,&c. £t hoc parates, 
&&. ill , there he ſhould have concluded all 
pais, And on general demurrer ibidem where 
an Award was , That one bound with 
Sureties, aſſigns breach that he did nor be- 
come bound modo et forms &c.. well, 
though the Award bind as to the Surety,'tis 
good as to him. A breach aſhgned that he did 
not &c. and the mods et forme extends not to 
the Surety, but ro himſelf only, though ic 
| be made mods et forms 2s Awarded. Cooke 
verſus Hhorewood F. 11423. Car. 2. BR. rot. 
116. 

- , If he would abate Ten Pounds 
wag oof the 90 4. till Michaelmas topay 
t, andgeclares, that he abated the 10 /. bur 
thews not how ; but held il! on demur- 
rcr 
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rer per tot. Cur. Thornton v. Kempe. 3 Cyro, 


Tin Conſpiracy the Defendant juſtifies to 
carry in the Prelentment found in a Leet be- 
fore the juſtification, and though there is 
no Conſpiracy, yethe muſt plead que eft e«- 
dem Conſpiratio. P. 2y H. 8. Pl. 6. 

Conſpiracy, the Defendant pleads , the 
Plaintiff has another Writ, depending for 
the ſame, the Plaintiff replyes =«! tel record; 
and lo 19 H. 6. 57. 4. Pleads, that he remo- 
ved; the other Pleads »s/ tief Record ofthe 
removal. 9 H. 6. 14. 4. 


Amendment. 


F an Original Writ be defaced, it may be 
Amended at the diſcretion of theJuſtices. 
£1/1. 25 et 26, Car. 2. B. R. 

The Clerk inthe ____— may amend 
the Roll until a Recordatar be thereof made 
eitherin Writ of Error, or by rule of Court. 
Trin.-16 Car in B. R. 

A Note was brought toa Clerk tomake 
an Obligation, who tor mite, writ gene- 
roſo, upon which the Proceſs iff the 
Plaintiffs Counſel came and prayed that 
this Misprifion of the Clerk might be 
amended , and upon mature deliberation 
all che Court agreed, that it ſhould be a- 
mended, and the Lord Chief Juſtice _ 
| Ns "That 
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That at the Common Law no Origioal 
might be amended in this Court betore the 
Statuteof $8 #7. 6.ca.rz. Which Statute ena- 
bles them toamend only Mispriſfion ; that is, 
when the Clerk takes one word for another, 
or where. he writes a Latin word which is 
not Latin or falſe Latin, as hos breve, for hoc 
breve g H. 7. 16. b. or imaginavit for imagi- 
watus fuit , Benlowes Reports, fo. 19, or 1n 
a Wru of Partition to ſay Oftenſurus quare 
won fuit, for faerit, or Henricas deigratia 8c. 
when des gratis ſhould not be in the Writ, or 
if it be matter of Form, as Precipe quod ſol- 
vat, for reddat, 22 E. 4. inall which Caſes 
haſt cited, there ſhall be no amendment. 
And the Lord Chief Juftice Coke laid. 7hat 
if the Defendart had been ſned to the Utlary, be 
would not have amended i: , butthe Principal 
not being fo,it was amended, | See 11 H. 7. 
2. 10H, 7. 25. 11 H. 7.1. & Co. 8. Black- 
mores Cale, 156. ] Mich.” $ Jacobi Regis in 
Communi Banco. 

It one makes an Obligation, and Seal and 
deliver it and miſtakes the day, yet by Cole 
Lord Chief Juſtice, ir is —_ Mitch. 8. Ja. 
#b; ſupre. 

Itcthe Teſteand theRetorn of a Yexire fact- 
& be both upon one andthe ſame day, it. is 
no Error, (although che. Teſte ought to bear 
dare Fourteen days afrer ) but ſhill be a- 
mended; and 7 Z. 4. 2 Vevire fatias was 

| retornable 
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retornable Menſe Michaelis « Whereas it 
ſhould have been Ocabic Michael, and the 
Jurors appeared ; It was agreed by the whole 
Court, That it ſhould be amended, and that 
Error did not lye thereof. Co. 8. Blackmores 
Caſe, fo. 156. | 
Afﬀer Verdi in Zjettione firme , theſe 
Errors were alledged in Arreſt of Judgmenr, 
That, where the Declaration was proat pre- 
diftus Hillielmms, which ſhould have been 
Tohanxes.2. predittus defendens fimiliter, ponit 
ſe ſuper patriam, which ought to have been 
ens; Theſe are not Errors, bur Miſpri- 
Oasof the Clerk, which by the Judgment 
of the whole Court ſhall be am - So 
11H. 7. 2. b, per Brian prediftus defendies 
&c. was amended, and 10 H, 57. 23. 6. per 
7 ownſend, a Barr was by the Tenant, 
which concluded with prediffus Johannes, is 
ready to averre &c. where it ſhould have 
been Rogerws, It was amended by the Ad- 
vice of all the Juſtices z and- Coke Lord 
Chief Juſtice ſaid , That Miſprifions were 
amendable at Common-Law in the fame 
Term; for during the Term the Record is 
in petfore Fudicis, as 1 H. 6, 29 in Brooks A- 
bridgment, Title Amendment 32. if Judg- 
ment beentred in the King's-Bench or Ccm- 
mon- Pleas otherwiſe then it'is in Truth ; 
Or if Zales be awarded and marked onthe 
back of the Writ, or ofaScrowl, __ 
rre 
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tred on the Roll, All theſe things may be a- 
mended in the Term ( and the reaſon of the 
Book 1s) becauſe that the Record 1s in the 
Juſtices, and under their care the ſame 
Term, and not efteemed to be on the Roll 
ſo abſolutely, but that they may amend the 
ſame at their diſcretions , for they donor 
account it a Record until the next Term : 
And this Amendment is by the Common- 
Law, and not by the Statutes of Amend- 
ment of a Syllable or Letter. And per Cheine, 
ibid, The Juſtices of the Common-Pleas 
after a Writ ot Error cannot at all amend the 
Roll where a Judgment was given the fame 
Term, and is miſtaken in the Entry, becauſe 
the Roll is not a Record of that Term. And 
herewith 5 £&. 3. Thatthis was fo 
at the Common-Law uatil the Statute of 
14 £.3. came, which gives Power to a- 
mend proceſs in the other Term; and 
after 46 £&, 3- the Caſe was, £:- pre 
diftus defendens fimiliter , whereas it ought 
to have been Querezs, bur it was not amend- 
ed, becauſe it was an old Roll, and the Sta- 
tute gives Authority only for New of the 
ſame Term they are Entred ; and then was 
made the Statute of 26-ZZ 8. which pi 

power to amend a Phca Roll, but noOmilkons 
ly. Afich. 9 Jacobi in Communi Banco, Weeks 
verſus Blackfeed. Zefſer de Cambden. - 
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A Yenire facjat in Ejetment is awarded to 
the Sheriff, wherein the Plaintiff is named 
Z. P. the Jury is retorned and give their 
Verdi& by his true name vis P. F. and io 
is the Poftes. The Court faid, It the Re- 
cord be true, and not the Proceſs, it may 
be amended as a Miſprifion of the Clerk ; 
but comtrs if the Record be falle and the Pro- 
ceſs true, but in the principal point the ve- 
nire facias was void, and therefore 
d adviſe upon ir. Mich. 10. Facobs in 
. C.B. Peircyvesius Milton. 

In Quere impedit the Writ was by the Mis» 
prifion of the Clerk Zicaria, where it oughe 
to have been #icaris, and it was amended. 
After a Writ of Error brought in the Kings 
Bench, Serjeant Hutton maved that the 
Warrant of Attorney might be amended 
where the Chriſtian name was omitted, 
but entred in the Clerk of the Warrants 
Office upon the Scatute of 38 #. 6. and it 
was amended. Afich. 14 Facovoin C. B 

A Judicial Writ ſhall be amended by the 
Record, becaule it came from thence. Paſche 
15 Facobi in C.B. | 

The Original Writ is primo Afartii, and 
ia the Declarition it is primo Mais, it is voids, 
for there is no ſuch Recomk, and it cannar 
be amended, becauſe the Count cannot be 
amended. 4 Z. 4. and Cote:Chict Juſtice 
ſaid, That a Judgment given without _ 
ng! 
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riginal is not void, but voidable, ith. 10 
gene” 3 ſupra, 
ſpriſion ſhall be amended by the Sta- 
rao _ E. 3. 
Variance between the Count or 
Me enons che Writ, if it be in default 
ofthe Clerk, it ſhall be amended. 

The ſame Law, if an Exigent be awarded 
retornable OfFebis Michaelis, and the Roll is 
Quindens Martini. 7 E. 4. 

The ſame Law, in Cooipan the Parties 
were at Iſſue, and Fenire facias and Habeas - 
corpors were ſerved, and Diftringss awarded 
with Niſs priss, the Roll was Quindens Mar- 
tini, and the Writ Menſe Michaelis, at the 
day in pais the Juſtices took the Enq 
withſtanding that it was brought without 
Warrant, the Wriz of NVift prizs (hall bea- 
mended. 7 £.a4. *' 

The ſame Law, Raviſbment de pard was 
brought againſt one Beneſter, and the Pro- - 
ceſs was Yaneftr', and for that it was amend- 
ded. Mt h. 4 H, 6. 

The rnd, Law, if the Roll varie from the 
Original, the Procels &c. 19 H. 6. 

mendment is properly where there is 
defaultin the Clerk, as where a man ſhews 
. an Obligation to a Clerk of the Chancery, 
and the Clerk doth not make a good Origi- 
ginal upon it, now it ſhall be amended be. 
cauſe the Clerk had ſufficient InftruRions : 
but 
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but it is contrary if he ſhbew the Clerk only 
a Copy of the Obligation. 

The like Law if a man;briogs a Formedon, 
and theſe words, quem clamas eſſe jus et here- 
dltaters ſnam, are omittedgthere the Original 
ſhall be amended, for the. Clerk ought to 
look to his Regiſter, and there he mighr (ce 
4a-what Form he ſhould make the (aid 
Writ. «i 

$9 it ſhell be where the Original is good 

many caſe, 2nd-the judicial Proceſs naught; 
it ſhall alwayes be amended ; for it appears 
to: be wholly the default of the Clerk. 
\ The like Law ſhall be, in Treſpaſs the 
Defendant pleaded non cul. et ponit ſe ſuper 
parriamy and the Clerk entred it &e def. fimi- 
liter where it ſhould have been, Ft predifies 
guerens ſimiliter , this ſhall be amended, ber 
cauſe it appears that the default is in the 
Glerk, as in other caſes before. 

\ But where no default is in the Clerk, 0- 
therwiſe ; a5 if in a Plea, that matter w hich 
he would averre be. omitted, . it ſhall nos be 
vmitted; it ſhall nat be amended, for it is 
part of the Plea. go! 

.- The like, if a, Colour be omitted in « 
Writ of Treſpaſs es Aſſiſe. - And (o lee the 
lic ainſt th 
__ e brought againſt. two or three 
where one is Tenant and'the other is Diflei- 
for, the Tenant takes the-FTenancy ns 
E 4 icry 
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him and Pleads in Barr, now if the Plaintiff 
makes Title and Traverſeth the Barr, and 
concludes, et iſſing fuit il ſcifie tangque per les 
frois diſſeiſie ; this Plea is not good, tor he 
ought ro maintain his Writ, and there he 
ſhall have it pro falſo clamore. 

So it is in Treſpaſs, a ſecond Capias is a- 
warded, and then an Z#xigent, the Defen- 
dant appears upon the Exigemt and ſhews 
the matter, now the whole Procels is diſ- 
continued and ſhall not be amended, for i 
was the fault of the Party, for he ought to 
pray his Proceſs at his peril, and then the 
Office of the Clerk is to make it as it ſhould 
be &cc; | 

So if Summons be awarded in Precipe quod 
Feddat, and afterwards a petit cape or grand 
Cape be made, '1t- ſhall not be amended for 
the cauſe rehearſed. | | 

A Judgment given in a Writ of Annuity 
was reverted, for that the Writ of Annuity 
was Precipe quod reddar 26 marc" 64 $1 queet 
aretro ſant de annuo reddit” 4 mare” per annum, 
and the Count rhe 6- 84 were left out ; and 
becaule that there was a diſagreement and 
itis the warrant of the- Writ, it was rever- 
fed, for the Count is by the Party and not 
by the Clerk. 9 Z. 4. ; 
-  'Venire facias was made FYicecomiti; but 
'Salop, was omitted, and the Sheriff of S/op 
1mpanelled the Jury, and it was amended 
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a Tryal, anddiverſity taken whereby ſpecial 
Plea the iſſue ſhall be of another Ch 
and the Award of the wenire f.ci1s ſpecial, 
there it ſhall be ill : but where upon gene- 
ral Ifſue or within the {ame County the A- 
ward Is fiat inde Jurats, there it [Fall be a- 
mended. Ztlvertons Rep. Zee vers Zacon 6g. 
ahd 2 Cro. 73: 


Appear ance. 


Man is Arreſted upon mean Proceſs; 

and gives Surety tothe Sheriff by bond 

to appear, and after S»perſedess comes to 

the Sheriff before the day of appearance ; 

Yet the Defendant ought to appear, other- 
wiſe the Bond is nor ſaved, 

By the Statute of F. 2. aman of 70years 

old ſhall not be amerced for not appearing 

qpen the Jury. per tor. Cur. Mich, g Fa. in 


nay, 


N Annuity is grantedpro coxſi/io impenſ0 
to one Plumer an Artor- 


et 
ney ; There is a Suit depending between the 
Grantor and a Stranger ; The Attorney 
gives Councel to the Stranger , That is - 
adverſary to the Grantor, But it is not re- 
quired to give Coupcel to the Grantor in 
2 th, 


F2. Arbitrement. 


that Cauſe 5 Whether this was againſt the 
effe& and intent of the Grant aforeſaid ; And 
it was held rot, by the Courr, and that the 
Annuity ſhould continue. 

Nor, in Arnvity it is not neceſſary to 
exprels in the Declaration the Eſtate of the 
Grantor, but only to fay,” That the Gramor 
did grant the Annuity, Co.” £wtr. Fol. 


49. 


Arbitrement. 


| EFbt upon Obligation or vpon arrfar; 
ages of account cannor be put in arbi- 
wement with other Treſpaſſes or ſuch like, 
notwithſtanding the ſubmiffion'be'by Deed; 
but it is otherwiſe of a contradt ;- q#0d #0t4. 

* Arbitretnenr is riot good except that the 
party can perform it without the aid of li- 
cehce ofan other, as if Arbittators award, 
that the one Party ſl all enfeoftee the other- 
of the Mannor of D, of which 7Z.S. is ſei- 
' ſed, this is a void Arbitremeant, and yet it is 
' poſſible, for he might diſſeiſe - 7 S. and 
make Feoffirent &c. or might purchaſe 
Mannor of 7. S. and thereof tndſee: 
according to the Award, bit the party ſhatl 
not be charged with theſe iets and 
therefore the Arbitrement ſhall be voi4, 
Otherwile it is, ifthe Award was, that one 
of the parties \] all Enfeoffe the other ofthe 


Mannor 


Audita Querela, F3 
Mannor of D. generally, without ſpeakiog 
of 7. S. that heis there compell d to make 
Feoffment thereof. And lo noce the diyerſi- 
ty where it appears upon the Award, and 
where not, 

Further, if the Award be that he {hall go 
to Pauls with an Eſtranger, this is void, and 
vet it is poſhble , but penawonney the 
Stranger will aot go with him. 

Note. if the Award be that one of the par- 
ties ſhall deliver to the other the Goods that 
is in the houſe of 7. S. thisis void, and yet it 
1s not impoſſible, but becauſe that he might 
do wrong to /.S. to enter into his houſe and 
to convey his Goods from thence. | 

But if the Property of the Goods be in the 
party that is to perform the Arbitrement 

venture it may beotherwile, foraſmuch 
as his Entry is lawtul. 


Audits Querels. 


Statute is Acknowledged before the 
Major of #eftminſter and Recordor of 
according to the Statute ; The Cog- 
nizor being within the age of one and twen. 
ty (viz.) 20 years and upwards, And after 
his full age to the 23d he brings his Audits 
Q#erels upon this matter and Judgmear, 
that he take nothing by the Writ, becauſe. 
it could not then be tryed by inſpeQion, 

E 3 - whether 
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whether he were within age or not; And 
the form of the Writ in the Regiſtors 1s to 
alleadge that he ſtill is within age. 

Audita Querels yes upon Nhil facias, but 
not upon Secure facias, 21 £, 3. For vigilants- 
bus et don dormientibus ſubvenient Leges, per 
Hutton, Mich. 11 Jacobiin C. B. 

The Executor of the Conulee releaſeth to 
the Conulor in a Statute Merchant, and af- 
terwards dyes,and one takes Adminiſtration 
of the Goods of the Conuſee not Admini- 
ftred, and hath Execution of the Statute,and 
againſt him the Conulor brings an Audits 
Querels, Trin. 28 Zliz. rotulo2136 in C.B. 


Awvowry, vide Replevin. 

Yowry for an Amerciament in a Court 
Baron quia preſentaturs fuit,that he was 
Sunimoned and came not, and alleadges 
in fat, that he was reſident &c. as he muſt 
&c. for when tis only preſentatum 8&c, and 

not alledged in faR, Tiki . Mo. Pl. 221. 
" In Avowry it was et forth, that a Dean 
and _ ſeiled in Fare Zcelefte, and 
nor ſaid ſeized in Fee, and held ilt : tor they 
might be ſeized per axter vie, and their Ti- 
tle ovght to be certainly ſer forth, and this 
is but that they made a Leaſe for gg years, 
dodrige it it had been that they made a 
for 200 years, it had implyed a Feoff- 
ment in Fee Pop. 163. Zatch. 121, Avowry 


. 
. 
- 
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Avowry for demage feeſant, and (hews- a 
Leaſe from 7. S. ſerzed in Fee: the Plaintiff 
ſays 7. S. was ſeized in Tayl, and conceives 
the Eſtate to himlſelt as Heir ; the Avowal 
ſeizes the Land rendring Rent, and thar he 
had accepted it, Q«. Itir be notadeparrture. 
1 Faſt. 304. It icems a fortifying of the 
Avowry, and fo not, Sti. 41. 7 aylors Ceſe, 
Zetlv. 134. Hood verius Haaksbind. i. Cro. 
I56. 2 Cro. 121. 3 Cro. a_ees 956.1 Jaſt. 
304 Hob. 271 Dy. 103.253 6. Zelv. g6 Leon. 
32. 156. 

Avowry on a New Grant of a new Reat- 
Charge in Fee, the Plainriff pleads, that no-- 
thing paſles by the Deed ; 'cis an ill Plea, 
he ſhould have faid that he did not grant by 
the Deed; far a thing nor in #ſſe,: could 
not paſs though it was raiſed by rhe Deed, 
Stewards Caſe. 2 Leond. 13. 

Avowry by an Executor for Rent reſerved 
by her and her Husband upon a Leaſe for 
ears derived out of a Leaſe , Exception ta- 
en, becauſe not ſhewed when the Husband: 
dyed, ſoit appeared not due in his time but 
becauſe all belongs to her, one way or other, 
Hellwood in Newman. Latch 121 Pop. 163. 

Coſts tothe Avowant upon 7 H. $.e. 4 
vide Common et Commoners,Sett 4. 

- Colts given tothe Avowant tor Damage- 
Felant, by 21 H. 8. c. 19. Cro.t, James vers 


Tutneg $32. 
E 4 Replevin 
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Replevin 2gain 3, the one Avowes, 2nd 
the other » nddih Connce , and Judg» 
ment againſt the Plaintiff z but reverled, 
becaule that thoſe two did not make Conu- 
ſance as Bailiffs ro an other. 7elv. Owenvers 
Hilliams, 108. 

The Lord hath till his choice to avow as 
at theCommon-Law,bur if he will take the 
Benefit of the Statute, then the Privity on 
both ſides is removed, and the Tenant thall 
Plead any diſcharge h he be a mecr 
Stranger, for the Charge of the Land is only 
12 queſtion, though in that Statute 21 H. 8. 
there beno literal Proviſion {o. to be. Hob. 
Brown vers. Goldſmith 108. 

Avowry for 5/1. and 804. nomine pane, 
no demand of the Rent was alledged, which 
made it unlufficient for the penalty , bur 
Retorne adjudged to him, for they appear- 
ed tothe Court to be ſeveral. Hob. 133 How- 
el vers Semback. 

If the Donee Alien, the Donor cannor 

Avow upon the Alience Xeilway. 130. b. 

+ _ Preſcription, that if one be cholen Con- 
ſtable at the Leet he muſt ſerve himſelf, or 
find a ſufficient man to do it ; and the Avow- 
ant faies, that the Plaintiff was choſen ; and 
did not find a ſufficient man to ſerve , upon 
which it was demurred, and Adjudged , 
That the Avowry was ill. Zſcot vers Stokes. 


J4fer 3. iu B. 


One 
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One who is a Stranger to the Avowry 
ſhall not Plead any Plea but boys de ſow Fee, 
or ſome other which is 7 a#tamouns. 

As Lord and Tenant, the Tenant makes 
a Leaſe, the Termor ſhall plead no Plea but 
hors de ſon Fee, becauſe that he is a Stran-- 
ger to the Avowry, and he cannot have a 
Writ of Meſve, becauſe it is a Aaxime, 
Where a man cannot be helped by way 
- Action, he ſhall be aided by way of Rever- 

on. 

He that is a Stranger to the Avowry can- 
not diſclaim, for a man cannor diſclgim in 
axter droit. An Abbot cannot diſclaim, gor 
Tenant in Tail. Afich. 9 &. 4. fo. 34. Hill. 8 
H. 5. Diſclaimer 11. 2.6. 

If a man hath common by Eſpecialty, as 
in Land held of me, the Rent is not arrear, 
net ns _ 
wrong, and he ſhall rechver . 
he = Plead riew arrere, babe 
be a Stranger to the Avowry. 

If the Tenant be in arrearages with his Lord, 
and the: Tenant makes a Feoffment 1n Fee, 
which wisnotice to the Lord; in this caſe 
the Lord may chooſe whether he will take 
him for his Tenant or not, if he will nor 
tender him his arrearages ; and the reaſon 
is, if he will accept him for his Tenant ge- 
nerally, he ſhall never be received toavow 
for the arrearages afterwards. oth 
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But if the Tenant dye, fo that the Tenan- 
cy diſcendsto his Son, or that the Tenancy is 
recover'd, or that the Tenant hath forjudg'd 
the Meſne, io that he is become Tenant to 
the Lord Paramount, in all theſe Caſes he 
ſhall accept them for his Tenants, and make 
Avowry upon them for all the arrearages ; 
and the reaſon is,. becauſe they are become 
Tenants to him againſt his Will. 


As to Avowries 5 things are to be known, 


I. Vowry upon my very Tenant, where 
the Lord hath the Rent in Fee ſim- 
ple, and the Tenant the Tenancy in Fee. 

2. Avowry upon my very Tenant by the 
manner, a5 I make a Gift in Tail, remainder 
over reſerving Rent. 

Allo if Tenant by the Courteſy, I avow 
upon him as before. 

Alſo where a mandyes (eiſed of three in- 
tire Mannors, and if his Wife be endowed 
of one Mannor intire, : 

. Avowry upon my Tenant by the man- 
a as Leſſee for life rendring Refit. Alſo 
if 2 Woman be endowed of the third part 
of a Mannor, the Heir diſtrains her and a- 
vowes. 

4. Avowry upon the Land, as a Rent- 

arge is granted, theGrantee avowes in the 


Lands charged with his giftrels. 


5. Avowry 
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5. Avowry upon my matter, as1 am (ci- 
ſed in Fee, and let for years for certain Rent, 
and ſo ſhew the whole matter. 

Avowry for Homage, or for Rent-lervice, 
although that the Avowry be made upon 
the perſon incertain, yet in this caſe he that 
is aStranger cannot plead any rhing bur hors 
de ſon Fee, or that which is 7 antemonrr, as 
a Releaſe &c. which prove the Land to be 
out of the Fee ofthe Lord. 

A Man cannot avow the taking of Beaſt 
for Rent arrear , if thoſe Beafts were 
taken by Night, but for damage Feſant he 
may. Paſch, 10 F. 3. 

Where the Avowant ſhall juſtifie, and 
where he ſhall make Avowry. 

Where the Avowanr is of right to have 
the thing for which he diftrains, he ſhall 
make Avowry, although that the Eftate of 
him upon whom he avows be determined ; 
as ifT let Lands for term & ater vie, and 1 
diſtrain for the Rent, ceſt#y que vie dies,. the 
other ſues Replevin, I make Avowry for 
homage , hethat ——— 
his Executors ſue Replevin, now I ought 
to juſtifhe becauſe the thing for which the 
the diſtreſs was made by his death is gone 
and exrinet. 

As, two Jointenants, the one enfeoffs a 
Stranger of all that &c. upon Condition the 
Feoffee gives. notice to the Lord, _— 
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holds of the Lord pro partiew/s #//4, and the 
Lord ſhall have ſeveral Rears of the Tegancs, 
And yet if the Lord grant the lervices of 
the Feoffec #0a Stranger, and be attorne, 
and afterwards the Condition is broken by 
which the Feoffor who was jointenant caters 
again, here zbe Joiature is reviv d, andthey 
hold the grans of Services of his part, and 
the other Jointenant holds of the Lord as he 
held before, and yet they are Joinzenants. 

Avowry by the Lord tor homage, and al- 
ledgeth ſcifin by the Hysband of Lands 
which he bath in Right of his Wife. The 
Plaintiffalledgerh that che Husband hath no- 
thing but inright of bis Wite, and alrhough 
he alleadgerh (cilio by che Husband &c. yet 
he ſheweth that the Husband was ſeized in 
his demeſne as of Fee, without that , that 
the Wife hath any thing &c. 11 H. 4. 

If a man makes Avowry,ppon one as Son 
and Heir. of his Mother, where be is in as 
Heir to his F the Avowry is abated. 

In Avowry fer Rent Service, or any 0- 
ther Rent, except that he ſhews the Com- 
mencement of the Rent, as a Gift 1n tail or 
a Grant of a Rent-Charge, heought to al- 
ledg no feifin of the Reac in his Avowry, 
becauſe he ſhews the Commencement of the 

In Avowry for Homage or Eſcuage, it he 
ſhew gotthe Commencement of the Snuee, 

6 


| 
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he ought to ſhew ſeifin of the Homage, or 
otherwiſe it is not good. 

Avowry for Releif or aid por file marriey 
he ought not to alledg ſerho of che Relei 
nor of the Aid becauſe that they are no 
parcet of the Tenure as. Homage - or Efcu- 
age be , but incident to the Seigniory. 


Where in the Defendant 1 
ts Hl age rad be ſbal! —_—— 


'N Avowry the Lord alledgeth feifin of 
the ſervices, the Tenant cannot traverſe 
the Tenure in part bur he ſhall anſwerro 
the (tif); For m Avowry the Tthant fhali 
not ' 4vold encroachment of Services, bur 
na Whit of Xeſcoss or in Aﬀeſe he may avoid 
the encrochment, and not anfwer to the 
Terre. 119 70 
If the Lord encroch an other thing which 
ww'#0 part of the Tenure! before the en« 
crocument, it. 1s void, and the party (hall 


4Yoid it and Travers it notwi ing fer 
fir ;/ a5 where the Tefianr by 
Homage and Tens (hilti the Lord encro+ 


ches « Horſe; this is void be+ 
cauſe it isan other thing, and ocher then the 
Tenute 0 — _ where One 
avowes omage nt, 
the Tenant may fay that he hokds —_— | 
Homage Avceftrel, withoat that; that he - 
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of him by Homage and ten ſhillings ; in this 
caſe he ſhall not anſwer to the ſeifin, becauſe 
that he may traverſe the entire Tenure of the 


ſame thing, quod #ot. 


Where the Effett of the Plea ſhall be Trever- 
ſed. 


Avowant avows, that 7. S,- was 

ſeiſed of an Acre of Land,and fo ſeifed 

rants him Twenty ſhillings Reatin Fee ; 
The Plaintift ſaith that the ſaid /. S. had 
nothing bur for Term of Life of the Leaſe of 
the Plaintiff, the which 7. S. is dead ; this 
fongoos Plea, and the Plaintiff ſhall not ſays 
| that, that 7. S. was (ciled in Fee, 
and yet the Avowant alledgeth that he was 
ſeiſed in Fee, and the Plaintiff faith that he 
Oo = gen my wrap 
a manner contrary yet"the plea is * 
and he ſhall not be compell'd to ſay, wihoat 


| " that, thathewasſciſed in Fee, and the rea- 


ſon is, becauſe that ſeifin in Fee was not the 
effec of the Avowry, but the Grant which 
isconfeſſed and avoided , and becauſe Seifin 
inFee isnot the effet,; the Plaintiff may an- 
fwer it byan Affirmative, and ſhall not be 
totravers with a without that. 

The ſame Law is in Avowries, when the 
Avowant faith that he was ſciſed ofan Acre 

inFee, andlert the lame to the —_— 
+ ife 
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Life or for years nun and for 
Rent arrear he avows. 
that one 7. S, . was ſeiſed in his Co 
of Fee, and let to the Avowant for the life 
of 7. N. the which 7. = —_— and the 
aid 7. S. entred, before whoſe Entry there 
was nothing arrear ; this is agood Plea , 
and he ſhall not need to ſay,vithout that that 
the Avowant wils (ciſed in Fee at the time 
of the Leaſe for- if the Seifin had been the 
Effect of his Avowry, he ought to have 7r«- 
verſed or Confeſred and Avoided, and this he 
hark notdone, for the Avowant faith that 
he was ſeiſed in Fee, and the Plaintiff faith 
that he was ſciſed but for Termof Lite, the 
which is no dire& 7revers, but 4 
tive, but the Plea is good enough becauſe 
that the ſeiſin is not the Efte& of the Barr but 
the Leaſe, quod nots. 


Bail. 


Lattitat is ſued out againſt twoins 
Joint Aion, and both taken, one 
puts in Bail as of AMichee/mas and 
the other of Hillary Term ; The 


Court was rhoved That the. Bail of Micheel- 


wds Term might be taken.off and filed as of 
Hillary Term, Elſe it would be Error to de- 
clare in a Joint Action upon Bail for one in 
Michaelmas, and the other in Hillary Tetm, 
guod conceſſum fuit per cvriam, ; 

| If a Captas be awarded and Returned wor 
eft inventus againſt the Prineipal ; and the 
Bail bring him not in, It the Principle dye, 
although there be no Scire facies againſt the 
Bail, Yet the Bail is chargeable , For though 
the Court will excuſe the Bail, Yet the Bail 
if they bring in the Principle before the Re- 
turn of the Second ſcire facies, yet this is of 
and not of neceſſity. 
"It the Husband and Wife be Arreſted for 
the Debt of the Wife, and the Baron find 


Bail for bimſelf, yer he may be detained un- 
At-trefind-Pait-for his Wife ; but he ſhall 
not be detained until ſhe find Bail for her 

Husband, 


——_— ——_ 
—— _ 
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Husband, or the Husbaad for himſelf, 

Judgment was given againſt one inthe 
Kings: Bench, upon which he was ia Execu-: 
tion, and had another Judgmenc agaiaſt 
him in the Common-Pleas, jn which Court 
his Suretiesto ſave their Bail brought him to 
the Barr by Habeas Corpas torender his Body 
but before that he had brought a writ, 0 
Error in the Xings-Rench to reverle the Judg- 
ment ia the Common-Pleas, but the Record 
was not removed. In this Caſe the Court 
aid, When a man comes in to ſave his Bail, 
he ſhall nor; be conimitted if the party do 
not pray it, but .whea Error is brought be; 
fore that t he be in Executioo, it is 9 oper: 
ſedeas, io that they cannot commit him ar 
iro Prayer of the party. And Haller Pro. 
rhonatory ſaid, That the Bail is to render 
his Body ſo that the Party may take it in exe- 
cution, but here he cannor, in regard +a 
writ of Error is brought, and theretore rhe 
Sureties ſhall be diſcharged. ' 4th. 14 
Tacobt in Banco Communi, 

Ia the Common- Pleas the Bail is bound i in 
a. _ ſumm, bur it is not ſo inthe Angs- 
Bench, and when a man enters Bail inthe 
9. fare in a caule, they ſhall be >charged 

| Suirs berweea the ſame Partyes _ 
the ſame Term. }.. 
; The Bas tal anſwer for. all Aion 
rought the ſame Term the 
—_ ——_ _ 
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whom he is Bail , but if a man be bail for a- 
nother, and hath Lands in Fee, and he de. 


clares,and afterwards the Bail ſells his Lands, 
and an other commenceth a Suit againſt the 


party the ſame Term, he ſhall cot be charg»- 


ed with the other Actions. Cro. {ib 1. fo. 449. 
Term:ino Sc Hillarii Anno 15 Facobi Regis, 
One Gabriel Mihil was indebted to  B. 
and pur in Bail in the Common-Pleas to 
the ſame, and afterwards . B. Arreſted 
Mihil in London tor = _ —_ where- 
upon Judg Forſter (the orher Judges bei 
pet = Jhaca awarded an Anchen 
agaioft . B. for this Contempt; and here. 
with agrees. 2 H. 7. Hill. 15 Jac, in C. B. 


Bankrupt. 


F Creditors afrer a Commiffion of Bank- 
rupt is {ued forth, although at the firſt 
they refuſed, yet within three or four months 
they come and tender their proportion to- 
wards the charges of the Commiſſion, They 
ſhall be received to have their parts, as the 
other Creditors, if no diftribution hath been 
made of the Bankrupts eſtare before. 
The Commiſſioners of a Bankrupt may 
ſe'l theGoods of aBankrupr,altho theBankry, 
had fold them or diſpoſed of them to his Cre- 
ditors, if the fale or difpoſat thereof were 
he became a Bankrupt, 
| The 


| 
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The Commiſſioners may ſell the Copy- 
hold Lands of a Bankrupt, tor and towards 
the payment of his Debes by Deed indemied 
and inrolled, declaring how he was found 
a Bankrupt, and expreſhng to the ule of 
the Creditors, and at next Court the ven- 
dee ſhall be admitted and have his Copy. 

LZ. C. and R. C. brought an Action of 
Debt jointly upon a joint Debt aſſigned to 
them by the Commiſſioners upon the Sra- 
tute of Bankrupts and it was (aid by the 
whole Court, that the Commiſhoners 'had 


- not purſued their Authoriry by thar jo:ar 


Aſſignment ; for they ouyhr prorate to have 
aſſigned ro every one; but quere if thej»int 
Debt may be divided among- the C:ed'tors: 
and the Lord Chief Juſtice ſaid , That a 
Cuſtom may devide a Debt, and then 2 for- 
tiori an A of Parliament. may. Ach. 15 

Facobi in C. B. | 
A Bankrupt cannot make ſale of any of his 
Goods afrer he becomes Bankrupt ;z. but 
Goods which he hath as Executor, or a Le- 
g2cy before it be inveſted in him, or a Grant 
of a Reverſion before Entry, all theſe ſhall 
not be charged within the Statute. But if a 
man ſells thoſe Goods which he hath as Exe- 
cutor, and afterwards retakes an Eſtate to 
himſelf, or converts them to his own uſe, 
this is within the Stature. Per dow, Coke of 
alios juſtic* Paſch, 9 Fac. in Com Banto, A 
F 3 mat ' 
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man ſhall not Forfeit thoſe Goods which he 
hath as Executor by Outlary. 76. 


Barr. 


A Man may be Barred pro tempore, and yet 
afterwards he ſhall have his Attion, 


lene adminiſtravit, and (o it is found, 
the Plaintift ſhall be Barred ; and yet if 
Goods comes to his hands which were 
the Teſtators, he ſhall have a Writ of Debt. 
The {ame law in Debt againſtan Heir who 
Pleads Riens per diſcent, which is found fo, 
and afterwards he hath Lands by diſcent &c. 
la Formedon the Tenant pleads the war- 
ranty of the Anceſtor of the Demandant, 
with tht,that he hath Aſſets by diſcent ; he 
pleads that he hath nothing, and it is found 
that he hath, he is Barred. 


To plead a thing by way of Barr or Eſtoppel 
which the Demandant or plaintiff is to p08 


—"=—<iid by the Uſageof his Action,is xo good 
- 


'£ Debt againſt an Executor he Pleads 


nativo habendo, Villenage is no Plea. 

oO where Reverſion and Rent pleaded 
- for Aﬀets, is not Aſſets, there the Heir is to 
defeat the Aſſers, It 


| 6 S in Mitaint brought upona Verdict de 
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If a man ſues a Prohibition, and the De- 
fendant alledgeth Excommunication in the 
Plaintiff, he may ſay tis for the ſame cauſe. 
If a Villein brings a Writ of Error upon 
_—_ had i= nativo habendo, Villenage is 
no Plea. 


Hhere a man Pleads a Recovery in Barr, he 
ought to add more to it, or otherwiſe the Re- 


covery is no Barr. 


Nd that is where the Tenant Pleads 

a Recovery by default againſt the De- 

1nandant, he ought toadd more to it, viz; 

with that, that he will averr that he was Te- 
nant at the time of the Recovery. 

The ſame Law if Tenant in Precipe quod 
reddat will Plead a Recovery in a Writ of 
Coſinage by default, he ought to ſhew how 
he was Col1n. 

Alſoif the Tenant will Plead a Recovery 
in a Writ of Right againſt the Demandant , 
by default, he ought to ſhew of what pollel- 
ſion his Writ of Right was conceived. 

But otherwiſe it is, if he will Plead a Re- 
covery in Formedon by Action tryed, this 
Recovery 1s a good Barr without a1dingany 
—_ more to it ; where note the Diver- 
ty. 


F 3 Where 
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Where a man demands a Debt or eny thing by 
Deed, heſhall not be Barred but by deed, or 
4 thing of as high a nature, 


S Treſpaſs for taking of an Apprentice, 
; itis no Plea to ſay he diſcharged him, 
% «haut tpeetabitys Afich. 22 H.6. 

The lame Law in Debt upon an Obligati- 
on. it is no Plea for the Defendantto ſay, 
that the Plaintiff hath received parcel at ſuch 


a place depending the Writ. Judgment, 
£ 


<Þ 

The ſame Law in Debt upon Arrearages 
of Account, the Defcndant Pleaded Arbi- 
trement,it 15no Burr,becauſe that Debt upon 
Arbitrement is nor of (o high = nature as 
Debt upon Arrearages of Account, for 
there he cannot wage Law. 

The ſame Law 1n Debt upon an Obliga- 
tion, it is no Plea ro {ay thathe hath paid 
the Summin demand to the Plaintif,hecauſle 
tharhe ought /if he will avoid the Deed) to 
ſay that he hath the Plaintiffs Releaſe or Ac- 
quittance to ſhew. | 
'- The Diſſeiſfor Levies a Fine with Procla- 
mations, the Five years pals, the Diſleiſee 
4s bound, afterwards the Diſſeiſor reverſerh 
the Fine by a Writ of Error, then the Dil: 
ſejſee may enter,and yet he was onee Barred, 

ide Barr pro tempore, 
WISE ( 3% Where 
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Hhere a may ſhall Plead « Barr which ſhall 
comprehend one matter in fait, and where it 
ſhall comprehend two magters. 


Fa man Pleads 1in Barr an Arbitrement, 

he ought to ſay where the Submiſſion 

was, and alſo where the Award was made, 
and fo to make the Pleacertain. 

But when he Pleads a Plea which compre- 
hends two matters, he ought not to ſhew the 
certainty until the Plaintiff hath Traverſed 
one of them. 

Of Barrs perpetual. * 


Woman is bound to me in an Obliga- 
tion, and I afterwards take her to 
Wite, Iam once Barred and allwayes Barred. 

Tenant in Tail leaves Aﬀets, which is 
Pleaded againſt him who is Heir; both he 
and all his Heirs are Barred for ever. 

A man is bound to pay the Abbot of 7Yeft- 
minſter and his Succeſlors every year Twenty 
ſhillings, the Abbey being diſſolved, he is 
diſcharged of the Twenty thillings for ever. 

Alſo if a man be obliged to keep my Court 
in Dale, I purchaſe all the Copy-holds and *' 
Free-holds of the ſaid Mannor, he is diſchar- 
ged from keeping the ſaid Court for ever. 


See Pleas and Pleadings. - ; 
os —_— 
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Cinque- Ports. 


N FZlegit to extend Lands within the 
A Cinque- Ports was directed to the 
Conltable of Dover, But he would 
| not extend, fo that the Plaintiff 
was compelled to have a Certiorari to Te- 
move the Record out of the Kings-Bench in- 
go the Chancery, And from thence by Air- 
timas (cnt to the Conſtable to make Execu- 
tion. - 


Cuſiom's and Preſcriptions. 


Ll Cuſtomes againſt Cannon-Law 
are r0 be Tryed at Common-Law, 
and not in the Eccleſiaſtical Courts. 
Cuſtoms are payable to the King by the 
Common-Law ; the Reaſons why they are 
ſo paid, lee in Davies Rep.to.g. et 10. Le ca/e 
acl Caſtoms. 
'» See the difference between Malum is ſe, 
etmalum probibitum, and how the King may 
- Pardon it, but not licence it to be done, 11 
' Bl: 7. fo. 12. et Davies Rep. fo. 73. 
#- Where Debt or damages are recovered in 


$/4* = + 1 
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a Court-Baron, the Bailiff ought not to ſell 
the Goods of the Defendant and deliver the 
money to the Plaintiff, But roimpound them 
and keep them as pledges until the Defen- 
dant makes his agreement , but where it 
hath been the uſe' of the Court to award a 
Levari facias, \t is good by Cuſtome. 
' Where the younger ſon inZarrough- Engliſh 
dyes, the Middle Son (not the Eldeſt) thall 
have- the Land. The fame Law for Cufto- 
mary or Copy-hold Lands. | 

It was the Cuſtom of the Kings-Bench e- 
veryTerm once or twice to ſend theCoroner 
of that place to the Marſhal to view the Pri- 
ſoners that are in the Marſhals Cuſtody by 
Commitit#r or matter of Record, and if any 
of them are wanting that he could not find 
them there,” then to mark their names in 
his Coroners Book, and to inform the Court 
thereof, And thereupon the Court did poſe 
the Marſhal who was to inform the Juſtices 
what was become of thoſe Priſoners, And 
if he found not ſufficient cauſe of excule, 
the Court would Record their eſcape againſt 
the Marſhal ; And the abuſing of an Office, 
is the eſcape of Priſoners in the Marſhal, an 
abuſe of his Office, and juft cauſe of Fortei- , 
ture. 

If an Alien have a ſon that isalſoan Alien, 
and after the Father is made free, and then 
hath another Soo,and after purchaſeth m_ 
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and dyes ; The ſecond Son born after the 
Freedom {hall be Heir and not the by 
the Common-Law and ulage of the 
And alſo if there be three Brothers, and the 
middlemoſt purchaſeth Lands, and dyes 
without Heir of his Body, the Eldeſt Bro- 
ther ſhall inherit and not the Youngeſt. 

By the Cuſtom of Zoxdow a Feme Covert, 
that is to fay, a Sole Merchant , may ſue 
and be ſued in abſence of her Husband. Bul- 


ftrode _ 1. fo. 14. where you may read of * 


three ſorts of Cuftoms that are void and a- 
gainſt Law, 1. a Cuſtom againſt Juſtice. 
2. a Cuſtom agaiaſt the t of the Com- 
mon-Wealth, and 3. a Cuſtom that is to 
the Prejudice of a third Perſon, 

Cuſtom and uſage in the intendment 
of the Law, is ſucha uſage as hath obtained 
the force of Law, and is binding to ſuch par- 
ticular place , as Gavelkind in Kew , and 
Burrough-Exg/iþ in many Corporations in 
England, 


Hhen the Cuſtom of the Realm is the Common 
_ £aw. 


Hen it is the Common-Law , a 
YV Cuſtam ought not to be alleadged 
or Pleaded.. Butan Attioa againſt a Car- 
fore Hoyman , Common Hoſteler, and 
for negligenely keeping of Fire, rhe Plaintiff 

may 
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may declare upon the General Cuſtom of 
the Realm,or not, at his EleQtion. And note, 
That a Cuſtom is always any and to be al- 
ledged in one certain bur a Preſcrip- 
tion is perſonal, and cake tO be alledged m 
ſome perſons certain, as in ſuch a man , his 
Anceftors or Predecefſors, or thoſe whoſe 
gen at 

A wtion 1s always. to 2 
thing, andin Crna be intend- 
ed to havea lawful and legal commencement 
or otherwiſe it is not good , buta Cuſtom 
may be contrary tothe Rules and Maxims 
of the Law, as Borough-Zxgliſh,Gaevelkind, 
Copy-hold7emwres.So Lands devilable by Cu- 
ftom,So that the Cuſtom be reaſonable. Co. 6. 
Gatewards caſe, & lib 5. Perimans Cale. 

None can preſcribe but who bath Fee, 
bur all other Eftates derived out of the Fee, 
as Leſſee for years, Life, or at Will, ought 
to preſcribein him who hath the Fee. Gate- 
wards cale, ubi ſupra. 

A Lord preicribed, that he and all thoſe 
whole Eſtates he hath in the Mannor have 
hitherto uſed to have a Herriot afrer the 
death of any Tenint for life, or for years 
within the "Adanapdr yoo Hob + — 
ing the Eſtates of the Tenants have no con- 
tinuance. 21 #. 7. 15. 

Preſcription _ not to be in_the 
Negative , but it it be in the Negative _—_ 
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with an Affirmative, itis good. 14.6. 3. 
22 HH. 6. 36. 11E.4 2. 

A Preſcription by Q#e Ffate ought not 
to be of things which lye 1n Grant, as Rents, 
Villein, &c. but ought to be made only in 
him, who preſcribes and his Anceſtors, or 
ctherwile he ought to ſhew the Deed and 
Grant by which he claims. But a man may 
alledg a Q«e Eſtate of a thing which lyes in 
Grant, whenit is but a Conveyance to an- 
other thing ; as to ſay that he and all thoſe 
whoſe Eſtates he hath in an Hundred have 

alwayes to have aLeet : Soa man may 
alledge a Q#e Eſtate in another of a thing 
which lyes 1a Grant, although not privy to 
the Conveyance, as thePlaintift in Replevis 
may alledg a Q#e Eſtate in the Seigziory in 
the frowent. Co. Lis. 121. 

Such things as cannot be forfeited or ſei- 
ſed, before the Encheſon of the forfeiture be 
found by Record, cannot be claimed by 
Preſcription, as Bona et Cata/ls Felonum, &c. 
Co. Lit. 113.& Lib. g. Abbot de Strats Mar- 
ella's Caſe. 

When one hath Common by Preſcription, 
paying for it ſuch a Sum of money, he may 
preſcribe generally ; and if the Money be 
not paid, it may be ſhewn ofthe other ſide, 
and alſo is a Condition ſubſequent, bur 
when aCnſtom is for one to have Por-water 


&c. paying a peny for it, Quere if it may 
I be 
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be claim'd generally, becante chat the other 
part hath not any Remedy for rhe peny. Co 
5. Rep. Grayes Cale. 

In Replevis the Avowant ſaid, That the 
Plaintift and his Anceſtors and thole whole 
Eftate he hath in ſuch Lands &c. have Com- 
mon in locus in quo &c. being the Land of 
the Avowanr, and that he and his Anceſtors 
&c. have paid 10s. per annum for the (ame, 
and {o avowes ; and good per curiam, 26 
Fl. 6.5. 

When a Corporation ( which hath any 
thing by Preſcription ) be changed and in- 
corporated by an other name &c. how the 
ought to preſcribe, ſee Co. Lb. 6.f0. 6.6 
7£.4. 32. & Co. Lb.8. fo. 64. | 

Inhabitants of a Town cannot preſcrite, 
but they may alledg a Cuſtom. 18 £. 4. 3. 

A man preſcribes that he and his Ance- 
ſors and all their Tenants at Will have Com- 
mon of 7wrbaxy, it is not good. (See the Pre» 
ſcription in the Biſhop of Finchefters Cale.z 
Rep. 1. That he and his Predeceſlors, Bi- 
ſhops there have uſed time out of mind for 
himſelf and their Tenants to hold the De- 
meſnes of the Mannor dilcharged from 
Tithes.) 9 H. 6. 6. 

A Benefit or Profit apprendre cannot be 
claimed by Cuſtom in the Lands of another, 
except in Cales of neceſſity ; as in the Caſe 
of a Copy-holder, when he claimsCommon 

or 
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or other profit jn the waſts of the Mannor; 
orin other Lands of the Lord with the Mahi 
nor. But when he claims it in the Lands of 
any other within or out of the Mannor, he 
muſt preſcribe in the Lord , and the thing 
where &c. be it aliened and ſevered from 
the Mannor, or comes again to the Lord, al- 
though the Copy-holder in ſuch Caſes ma 
alledg the Cuſtom. Co. 6, Gatewerds Cale. Lib. 
4+ 3 1. Co. 8.64. Swains Cale, 

An Action upon the Caſe for ſtopping a 
Water-courſe que currere tonſuevit, was 


ic beg againſt on2, and held good : Bur if 
t 


it be againit a Terretenanr, or when a Q#0d 
F, at or an Aſſiſe is _— there he 
muſt preſcribe and thew his Title. 

A Cuſtom pro bono privato cannot be al- 
ledged in an Upland Town, which is oeither 
City or Burrough : But Cuſtoms which are 
pro bono publico, as to have a Way to the 
Church,to make By-Laws forReparations of 
aChurch, Highways,or Bridges, or for the 
' good ordering of aCommon, may be alledged 
1inanUpland Town or Hamlet, Co. Zr; 110, 

A Copy-holder ought not to alledge a 
Cuſtom” to make a Surrender, becauſe it is 
the Cuſtom throughout England, fo of a 
Eeafe for a year, for by the general Cuſtom 
of Zngland Copy-holders may make Leaſes 
for a year. Co, 9g. 751. Combes Caſe, Co. 
 Emr. 596. 

But 
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But particular Cuſtoms of particular pla- 
ces- may be alledged, as the Cuſtom of 
Gavelkind, and 0 — fp, which 
Cuſtoms muſt be preciſely pleaded, and al- 
ledged. 28 H. 8. Dyer == Raft. Emtr. 143. 
Co. Emir. 602. But the Lord Cotg/An his 
Commentary upon Littleton, fo, 175. 6. is of 
inion, that it is ſufficient to ſay that the 
Land is of the Cuſtom of Gevelkind, of of 
h- Engliſh, for that the Law takes no- 

tice of the Quality of the Cuftoms. 


How,and in what manner 4 Cuſtom may be plead- 
ed , and when it ſhall be a good plea, and 
when not. 


EE Fames Bags Caſe in the Lord Cotes 
Reporrs, {ib 11, fo. 94. where im the 
Margin of the Pleading in Action upon the 
Caſe againſt the Major and Burgeſses of 
Plimouth, it is faid, that in the Plea of the 
Major and Burgeſses, they ought to have 
firſt preſcribed that they were a Corporation 
of a Major and Burgelses time out of mind, 
&c. Co, 11. 94- 

Note, The Pariſhoners may preſcribe to 
Chooſe two Church-Watdens , and may 
put them out of their Officeif they ſee cauſe. 
The Pariſhioners may not bring an Aion 
of Account againſt the Church-Wardens ; 
But they may chooſe other SINE 
| ens, 
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dens, and they may have an Action of 
Account againſt the former. C 
No man can preſcribe to have a Pew or 
Seat in a Church, butin an Ile adjoyning to 
the Church which he hath uſed ro repair at 
his own Charge. | taty 
If a man dwell in one Pariſh, and hold, 
Lands in another Pariſh, he ſhall be Taxed 
towards the repair of that Church where 
the Lands 1ye , For he is accounted a Pariſhi- 
, oner there in reſpe& ofthe Land, andthe 
perſon and not the Landis chargeable, Bur 
ifa man lets Land to another, the Lefsor is 
not chargeable in reſpe& of rhe Rent here- 
celves. _ 
If a man comes to a Common lan, and 
delivers his Horſe to the Hoſtler, and re- 
quines him to put him out tg Graſs, andhe 
oth it accordingly, and the Horſ: is ſtolen; 
the Inn-holder ſhall not an(wer for it. 
Tythes ſhall be paid for the ſecond maw- 
ing of Graſs, unleſs there be a preſcription 
to be diſcharged by payment for the Tythes 
of the firſt Mowing: Bur after Tithes are 
paid for the firſt Mowing, it is thereby dif- 
charged for that year;for all afterpaſture for 
Tythes (hall nor be paid two ways in one 
year for the {ame thing. 
No preſcription in Lands maketh a Right; 
therefore a man muſt ſhew ſome other mat- 
ter to prove his Right , but a dey 
| O 
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bf Rents or Profits out of Lands inakes 4 
Right. Sex; 2 | | 
© Woman may preſcribe; . that all the 
Women within fuch a. Tow have been en+ 
dowed ofthe moiety of all the Lands of their 
Husbands,. ob which they were ſeized as 
of Fee; yet ſhe-ſhall not be endowed of the 
Moiety of the Reng,. X 
1 W there is «4 Cuftom;: Thar if the 
Father be hanged- for Felony . his Son (hall 
Inherit, and the Land ſhall not eſchcat ro 
the Lord, yer if the Father ſhall abjure the 
Realm for Felony, or be outlawed of Felony, 
the Land ſhall etcheat, 2nd the-Sonthall nor 
inherit ,- and yet both are Atrainders 1a 
p- Cuſtom thar is againſt th 
- But every om that is agai [- 
Common-Law ſhall be taken arial.” 


Debe. | 
Ebt /#per obligetionem in Londun,theDe. 
Gem Pleads Delivery a5 an;Bſcrou 

m Aſidd ſuper Conditionem &c. et Iſfont 7 
off fatitwm, by the {nt ce. the (pecial mar- 

ter is wei 1d amounts to the 

Idve'to be tryed in Zordon per diftre: i 
Midd. tt iſBut Riew luy doit, is 4 waves of the 
ſpecial matter, arid. render of the" gen 
Idne. F.25 HS PL 346 1 55,54 
Debt againſt rwo. Exeeutors; one Pleads 
G plent 


/ ” 
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Hene adminiftraVit, the other Pleads now ef 
Hattum Teftatoris ; and ifthey lever and have 
tho'le ſeveral Pleas in Barr meltum altercatur, 
Choke, they may , Meyle, m—— nor. 
Danby, Executors may ſever, but it they 
ſhall have theſe ſeveral Pleas, doubted, wide 
P.. 37 H.6. one Pleads Miſnomer, the other, 
thar he is Adminiſtratog, doubted if Plead- 
able,and ibidemthe Authorites they are cned, 
and 24de21£. 3.10, 11, 12.Defendants plead 
not;Executors canriot plead —_ lato- 
ries but in Barr they may, P7£ 4. Plig Debt 
upon Obligation to perform Covenants, 
all being in the Affirmative, he Pleads Per- 
formance general , and by Znglefield and 
Fitz, he ought to ſhew how he performed 
each ſpecialty, 'Sed wide Co. 1 Fauſt. oz. 
a. b. | | 
In Debt upon an Obligation conditioned 
to diſcharge the Sheriff, Plea, That he dil- 
charged the Sherift without | ſhewing how 
AM 5 Ear Þk 230 inn ts 1 AG | 
Debt ſuper - Obligationem | condioled $ 

pay to the . Chamberlain of London, and 
Succeſlors, he Pleads Payment to F:Cham- 
berlain and his Succeflors 3: he muſt Plead 
how hecame out of his Office,, and how the 
Succeſlorcame tn , Ele Z. ſhall be intended 
toconinuein Af.g..E 4. PL 30. 

| Debt againſt three Executors who Plead 
ſeveral Pleas, and cach goes to thewhole ; 
<\ | | per 
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pry Danby, 'Moy's and Clark; the Plainciff 
may elect which he. will have Tryed firſt, 
Needham contrs, the moſt peremprory ſhall 
be Tryed firſt, 3. 8 £, 4. Pl. 3. 

Debt againſt .Executors ,. they Plead. a 
Judgmentagainſt the Teſta:or by A.for 200/. 
and another by. B. for. 100 /,. And thes they 
bave not but to ſatisfie the 200 {;. per 
ago the. Plez is double, having Pleaded 

udgnients, and rely upon one. 9. Exp 
15, a. 

Bond to. pay 20/. when 4. eomes into 
England Gam Fenvr, Plea, hat; A; was 
not at Venice,! not good: ; for where pare 
is to be done within ;.-pare - without j- the 
Tryal mult bewithia. Zr, 19.£ ct B, Hales 

e. Ow. 6. R 

One bound to (ave be farmich,Picads 
that he had ſaved him-harmlels; and ſhewed 
fg), ris not good 4:;.but non fuit darynt- 

at, generally, is good; ' et Pop:297.- 
oncsy \ithe fifit be generally demurred 
onthe advaritage of iris loſt, for. w 
not Law, ; for-30 Manſels Calts.Cy 
2. ers ra Fu Bas MBs ypen (luch a Pleag 
and Jud ed ll. ze 2 Cro, 165-363 , 12 

'Oane againſt ſeyeral Defendants 
for one Debt &c. they ,may ſever,in Barrs; - 
but not in iris 2 Hy my 26 Hob. th 


_ In Debt u for years; r 
fendant p bop nou __ mee 


$4 Deb. 
judged no Plea other then Tenafit at Will, 
by £irz Herbert. Dy.'x 4. 

In Debt upon an Obligation with Con- 
dition payment 1s a good Plez With Acquit- 
tance, as appears; bi paris 1 Cro.55. 2 
Cro.-59. 360. 558. but Ay 002 {How 
Bill/ Ubhgarory is 0 
rance, nor it ſeems vpon Choke) ay 
Det for a forenare, 7 Dy./'6: 8.51 a. Co 5; 
nep.-43- 3 Gro. 86. 377. 3 C0: 157. 3 Gro, 


35» 
; Debt upon a Statute of Kg -and mil- 


tecires the Statute of Ufury , and « tr 
the Aion, the Defailine (cit? 


ribuſly, and' received the , and Ty 

meh for Uſory, and that is Traverſed and 
ras? int th the , and coved ro 
be a 3; burit 5 both and 
he w_ ' ew the Cavſcof Atton in the 
Writ; And fhewing the was more 
then received, forthe very] furiouF 


ly ; es the Searvrs though he never 


Where one Vas ſpecial matter #rd pleads 
ig etid concludes with the geterat Iflve ; 
It waves not the matter , 4s in 

ns mnt, F falfum, 
we wo Pie thar he was {-<frwi hw 

his Feoffee at che rime of the Feoffinente 
regs" poſe Þer "ie ar, ah *- s 
Mt 8. 4- PL 15. « fon 
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Debt on a Bond agaiaſt an Abbot, he 
pleads, Predeceſſors impriſoned the Prion, 
andthreatned the Monks to. impriſon them 
if they would not ſeal it double, one, the la- 
prucoament of the Prior ; rhe other /the 
threatning of the Moaks : And if both 
ſhould betraverſed and one found for the 0- 
ther againſt the Plaintiff, che Court ſhould 
or an be for Thom, to give Judgment. 

15 

In Debt P 1004. the Adminiſtrator 
pleads | of co 4, to anotherSo plene 
adminifÞravis, and that he had nor goods pre- 
terguam nou attingen” ad 200 1, the Plaintiff 

generally, becauſe he ſhewed no 

certain ſumm whereto the goods amounted, 

to Co 9. Merriel 7 reſpams Cale, 

109 6.Hoband Hiach held performance the 
ſubſtance. Hob 133 Moore vers Andrews. 


The trot an AG of Debr, ane 
averdit non elt fat eaded,and after 
pardoned = GE wh. Debe wv Debe he 


at theday in Bank pleaded, and was allowed 
to do it becauſe he could have no Audits 
"708 or ſai. facies againſt the King Co. 3. 
135+ 
Debr, and ſhews, that he made a. 
in arp &c. the Leſſee, was 
(ſed, and deviſed it tothe. 
w he centred, and Null 
4], fuſt, becauſe he {bewed not 
G 3 


jy 


rany eas 
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made Executor, or that he entred by bis 
Aﬀenrt , nor 2 that w4y;/#te legationis he en- 
ered, and therr it might be for another Title. 
Dy 2:54. b 3. Cro $37. 
" Debt of an Obligation ccenditioned, that 
he and his Wife ould per - he pleads 
that atthe time of the Ob igation he was /0- 
las and innaptus, Rolls heid it did not a- 
mount to ae #ngs: Zoyelm-nt accoup't and ru- 
led for Judgment upon Demurrer »#ifs Cauſ: 
Teane vers Skelton FH 27 Car. rt. B. RS 17. 
Debt to perform an Award made 10 May, 
rexdy robe delivered the 1 1th of May, Nut 
Award pleaded , he rep'yes, that the Award 
was made the roth of May, to be delivered 
the ſame 1oth day of May, The Defendant 
demurred for doubtfulneſs or departure 
Reſolved not:yet being a thing whereof Ifſue 
1s ro be of the Award, not of the day of the 
3 Award 7jersCaſc.Trin 2 3. Carr B. R114 4. 
Debt upon an Obligation , he pleads, 
that he pay'd at ſuch a day, the Jury hind he 
did not pay at that day,the Truth'was, 'the- e 
were two dayes cf payment, znd hepazd 
ene part ile one day , 'ahd the orher at 
the other © day ; the Court ſeemed 
He is condemned by the Verdi& and his own 
Plea, P24. Cart. & R.Sti. g,, 94 


* © *Debt upon Obligation ro pertorm Arti- 
es ihe Defends pleads Covenants per- 
formed , Wee and Verdict fot the Plaintiff, 


w ho 
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who moved for a new Tryal to-prevent Er- 
ror, becauſe no Iſſue joyned ; but the Courr 
faid it was a good iſsue, burtill plea where- 
on he might have demurred , andruled: the 
Defendant ſhews Cauſe why 2 Replica- 
tion ſhonld not be. /Ytights Cale Ml 24. 
Carr. BR. Sth. 139, 140. 

In Debt upona ſingle Bill, the Defendant , 
pleads he paid, and the other accepted 
part fincethe Aion brought , ruled a good 
Plea in Abatement of the Writ, not in Barr 
of the Aion as here 'tis Hillingworth verius 
Hhetftone. P. 1649. B. R. Sii. t12 163 Co, 
9 Juſt. 303. 2 Cro. 304. 959. Ho. H. 7. 
Pl 3. M. 21. E. 4. Pl: 38. 

Debe for 40. 4. againſt an Executor, he 
pleads, that he received but 10 /. and go 7. 
was due to him , the Plaintiff replies, that 
he is Executor de tort, and has more goods 
Et hoc pert” &e. where it ſhould be Et hoc 
petit, &c.ill,and that diſcontinues the whole 
Plea. Mexander verius Lane. 

In Debt for Rent, Lefſee pleads, that Leſ- 
for #i/ habet 8c. he replyes quod babet ; "tis 
il, not ſhewing whar eſtate, bur cured by 
Verdict, it Iiſue be joyned and found quod 
habet Hill verſus Glaſtey. Tel. 227.2 Cro.312. 

Debt upon two Bonds, whereof oge 45 
not due, the Defendaar pleads a Releaſe of 
that, and another Plea to the other, borls' 
tqund againſt him, and rhis ſhewed in Ar- 
G 4 * reſt 
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Teit of Judgment, yer ſhall not be ſtayed ; 
f.r by hs, pretending a falle Releaſe, he 
palſed over thag Advantage. ' $0 in Debe 
by an Executor, the Detendant pleads he has 
a Co-Exgcutor who has releaſed to him, and 
found agaipft him, the Plainriff has Judg- 
ment Friths Cale. 3Cro.68,69. 4041-110-111, 
1n Debr on an Obligation the Defepgdant 
leads / jour, and iflue of it p#is darr. contin. 
pleads that the money was attached in his 
hands in Zondow. Pe! verlus Pel 2. Cro. 
191. | 5 46 
Debt upon. two Bonds, the: Defendant 
demands Oyer of the Copgdition, one. of 
which wastopay &c, after perfprmance of 
a Will,the other was to pay &c. within ewo 
years after the Deviſor's death and perform- 
ance &c.and pleads,that the VV ul was that he 
ſhould make 3 Releale,agd alledges the death 
to be at WR, 6. AP whi A 
tWOYears, e Icquared the Defen” 
Xie make a Releaſe, ,and be refuled, 
Iflue of the death and all found for the 
Plaintiff, moved in Arreſt &c. one day is 
not come and damages intire, 10. no Judg- 
ment robe, bur per Car. tis only the A 
legation of the Defendant, that he dyed at 
fluch a day, which if true, the Defendant 
would have reſted on it and nor have pleaded 
Ly Plea wherean the Iſlue is taken, and 
We 
f 


againft bim., Zherbetr/c verſus Reeve 
SS ns: and 
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and 7ye, 3 Cra.110. 111. 40. 41. 68, 6g. 
plendams 20 fan, on fora Thar he Sea 
#018 4 - I 

CESSES 
plea p ton atthetume of the 
tis againft the Plaihuiff., Afirrab verſus Sce- 
brith. 3 Cro. 11.0 Co. 5 a 119, b. 
ER or tre and fans Derive by 
hodaa Lertt cfireſs , 9dr yu 
ARn; was by the Teftator, and 
Dna ns 
the ant, for is 0n the 
new Detizert, and the ret but circumftance. 
S, Tho, Cecil werſus Harriet 3 Cro.. 140. 

Debt on a Bond, conditioned to fave harm- 
leſs againſt another Bond of Fifty two 
pounds, And fo he faved him harmleſs; but 
becauſe that he fhews. not that be was not 
damaified before. i/l, Denis verſus 7 homas 
3 Cro. 156, 

In Debt on a Bogd by 4. and B. the De- 
fendant pleads the Obligation was made 0 
Acica depending agvin img Juigmans 

\Qion . ny 

is got, but becauſe the Bond to three cannot 
be intended, And that the Plea goes in A- 
batement and he has concluded in-Barr, i/l; 
{ſamet Priſcot verius Hitcheos 3'Cro:x03- + 

Debe 00 Obligation, conditioned, If ſuck 
Lands be four mules diſtant &c; che __ | 
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dant pleads: that 'tis fourrhouſnad paces di- 
{taargthe plea Ruled good,for a thouſand pa- 
ces is a mile,So it tantamounts theCondition, 
but how a mile or the ſpaces ſhall be reckon- 
ed per communem viem or {trait as a Bird 
could Fly qe. Mfirige verſus Eat. 3 Cra. 212. 
267. 

- "Debt ſ#per Obligation , conditioned to 

y 35 4. at Michaelmas and 39 at Zady-day, 

pleads payment of the 70 /.. ſecundum for- 
man Condrtionir, good, though objeted, he - 
ſhould have pleaded ſeveral payments, for 
the ſeveral Gabdicions do .implye it. Zox 
verſus Zee 3. Cro 256. 

In Dzbt a good plea in Barr,replication ill, 
Judgment by #4i/ dicit, becauſe the Defen- 
dant never Tejoyned ſhall not be reverſed, 
for that ill rill all be made up ; herewith a- 
grees Co 5.Rep.s 5 2.Princ. & Boyer verſus Jex- 


wy 3 Cro. 284. | 
br againſt an Executor, the Defendant 
leads, that pending the Action, another 
rought an Action for a true Debt of the 
Teftator, which he confefſed', and that he 
has nothing wherewirh to (arisfie the Judg- 
ment ; the Plaintiff prozeſt:ndo, that was a 
true Debt-pro placito, replyes, that the Re- 
covery was by Covis todeceive him ; Defen- 
* dant demurrs ;and adjudged againſt him far 
the Coviw is not Iſſuable, bur reverſed in 


Error,'nor could the Recovery be by Covio, 


I 
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if the Debt true. Greene verſus Hilox 3, 
C70 462 463. 

Obligation, conditioned to mT in the 
Kings-Bench, the Defendant pleads, that 
the Court was adjourned to Hartford, and 


that he appeared there; ill, not ſaying proet 
patet per ergo Corbet verſus Cooke 3 Cra 
466. 


Debt ſ#per Obligation covenanted to ap- 
pear in the Kings-Bench ſuch a dav, and 
there elet two Arbitrators who with two 
more to be elected by thePlaintiffſhall Award 
&c. the Defendant pleads, that he a 

there at the day, and there eleted two, 
the Plaintiff was not there time enough for 
the Award to be made nor that he had his 
Arbitrators there. Edwards verſus Marks. 3 
(r0 549. 

Debt upon Obligation conditioned, that 
if he upon requeſt deliver the Plaintiff all the 
Tallow that ſhall be made before Michaelmas 
of all Beaſts killed by him or his ſervants, 
then &c- the Defencant pleads mounny 
prout in Condition , the plaintiff dem , 
luppoling he ought to ſet out particularly 
that ſo many Beaſts were killed, which were ' 
all &c, As Maleveres Cale cited, Bond topay © 
all Rents of a Mannor, they mult ſet-forrh | 
that ſuch Rents be paid, which were all ;. 
but reſolved good ; . for where the _ 
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of particulars would cumber Records, tis 
allowed to plead generally to all affirmatiyes 
as performance of all Covenants &c.” and 
the Caſe-cited doubted of, unlefs it being 
certain, may be fer down in ſhort. Afinrs 
verlus Bethelt 3 Cro 749. 

- Debt" upon Obligation' che Defendant 
pleads quod fetum predif?* was ſeated with- 
out date, and the Plaintiff put in a date af- 
ter £1 fic now et fattum, and on demurrer 
adjudged againſt him, for by ſaying fafem 
yo" he' has conteſt his Bond, but he 
ſhould have pleaded nos oft faciums. Coſpee 
verſus Turner; Cro, Joo. 

Debr ſ#per Obligation, conditianee to re> 
deem Lands mortgaged ; the Defendanr 
Pleads, that. they were not mortgaged ; 
the Plaintiff replyes, that they were mort- 
gaged, and ſayes nor how, by Feoffment, 
Bargaia an &c, yet well, being a ftran- 
ger $0 it, Baley. verſus 7 ayler 3, Cro, 89g. 

Debt upon Obligation made to perform a 
Will which was to pay 204 to the Poor , 
and. the Church-Wardens of ſuch a Pariſh, 
he Pleads payment tothe Church-Wardens 
and Poor ; without naming. of them; yer 
good. rang yerlus £ans, 1 Leon. 17. 

on an Qblgation to perform an A- 
deliver up all che Houles that he had, 


Debt 
$9, 
po: 


that he delivered up all &c. with- 
wg what they were, and adjudged 
us 


E 


”_ — 


I; ##d where it was awarded he ſhould 
Aifharge and fave hatmileſs 2." from ſuch 
- of nar he: leads non damaife. ; ill, 
Niettarg hi of Ae Bl Stat 
_ m of the and t 
ought tobe ſhewed how. Fre verſus Andrew. 
».71M2.R}. fs 
Debt in Walt 6 cla for ts general- 
ly, the Defendant pl thar the Leſſor 
wil habre 5 this PR bo repties, that be 
modern Indenture'; a . good , Zft 
for it cortoborates the 
chrathoh. r Z0n. 159. 


Debt ſuper Obli Condiriori, That 
7 3: Yall nor ich g the bs PRI in his 
ut ue 

vie wor ng Fog eng px bee 
not ſhewed how b FER mn vie. Dex 


ſoit, 'tis 7. rr dget 
he Hizd fa Muredy ao any Oe 7 
Te@t means ; Sata if ni mh 
he pleads over by a any Lawful 
ſhews not what, die gh be get 
to nd Clirt's Caſe 2 Zom. ror OP 
Debt'upon ObH irioties 
alia) roaccount, Defend it pleat 
ditidrs perforrhed , the Plaintif 
he had not accompred# . 
what he had ro aecompe HETCNCE 
tiken when the Corbi oben 1egatiy 
fiot to' do x thing, 'tis fo T 
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did not doit, And when inthe Afﬀirn: 

tive to do, as to perform his office, . and to 

Eafeoffe him of all his Land &c. there he 
might ſhew what his office was, and what 

Lands he had; And that he did &c.. A. 2; 

R 3. fo17: Pl. 44 vide Latch 16.1 Leon, 136. 


Tr. aH.7.Pl. 6. 
>, Debt on "a ion the Defendant 


quittance, alſo | 
nough,: F though __ 
on a contract to meat it- 
tance as double, ED 
5. hh fo Mb TIO 
upon Ob on conditio to 4+ 
ther all the Oblgng.e of the [a 
&c. the Defendant pleads Thee he.colleed 
all &c. without ſhewing t they were 3 
= & as well to {roment infinitenels, as 
- ered arc tiot in fact andinthe Affr- 
ile peotwade3 potae as to 
be non T- wt; in all 04s be: _ yo the 
a r1an T2. HH 7. P2213 
H7. B48 10776 / 
eb toperforman Obligation condition- 
an Award, /t« quod &c. The 


pleads, that the Arbicrators made 
of no 


«4, 


Debt.. oy 
no Award nor demanded it; *tis a. double 
Plea , one,. that they made not &c. and the 
other, that-they 008 Aocs 9 5. H 74 Pl 


15» 
;-: Debt upon Obligation, to. wake Aflurance 
«s Councel ſhould advile, pleads, that Corn- 
cl-adviſed,. and, he gave, gotice &c... not 
double, though the viceand notice betwo 
things ;:; traverſe, for without notice, ,no 
ſufficient breach 77.6, 7, PL.5. og, 
Iam bound to perform all Covenants.of 
an Inderrure, if they days rn 
' alledge * perform 
iS HOVs F | 


which part-I have 
venants be.in the Affirmative, and the.Ot.- 
ligee todoanAttowardsthe.performance,l 
muſt anſwer. it particular]y; as Covenant in 
ale of Woods, to leave ſixiſFrees ſtan 


the» negative nou 
Mg. Pa6H 9.21, +4 

7pl.1. M, 21. E 
x the Defcn 


Bebe. 
_ of Ulſury, and that the Plaintiff lent him &c. 
1s Fel, and thews no uſurions contract 
the Plaintiff replyes, and ſhews he lending 
ro be for wry. time and fo not uſuty 


; = ther cs 2 &c. the Defendant 
for theſhorter rae 

— Kr chit up the 1236 of July ways! 

gfeed for 4 ine ;t le tying 
wp ws of July and fo' make the 


— bY Nevifb verſud Dag t 


aft Fxecutor he pleats 
dec habdit tie iheper rationss bitte 


> al; for” if lie had the 
ed "ris AlT6ts.” Ones vers MS 2 £46. 
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x Judzment in Barr, and becauſe he did not 
plead prout pazer per Recordum, it was reſol- 
ved to be ll. 2 Cr0. 226. 

Defendant in Debt to perform an Award 
which was to enfeoff of Releaſe; or pay 
20s. pleads performance; ill, not ſhewing 
which ; for performance of any one is good 
excuſe ; wherefore he muſt ſhew what he 
hath performed. 27 H.8. 1.6. 

In Debt againſt an Executor or Admini- 
ſtrator he pleads a Judgment, and that he 
hath not Goods preterquam que non &c. Co: 
9. Rep. 1cg, 110. *Tis held ill on general 
demurrer, not ſhewing what ſumm he has ; 
but Hob. 133. More verius Andrews, tis 
held bur form, and good on general demur- 
ter, and File Co. Emr. 446. a. 148. Pl; 
27. 152.4. 269.4. 617. b. lr is oftner plead- 
ed in the general, then to pleada particular 
ſurhm &c. here the Court held it but 4 
form, and cured by General demurrer, 
Devies verſus Davies. Tr. 16. Cat. 2. B: 


R. 

Debt ona Bond conditiotied to pay dll &c2? 
Defendant pleads he paid all without ſhew® 
ing what ; the Plaintiff replied he recei 
ſome ſumnis and has tiot paid , the replicas* 
tion good, for the knowledg is ofithe De: 
fendants fide what he received, therefore 
to have. been ſet out by him and not by the 
Plaintiff in the Rep; and therefore 


the 
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the Barr ill. Ypodcock verius Cole. Tr. 16, 
Cay. 2.B, R. ot 
Debt ſ#per Obligation conditioned to de- 
liver ſuch Letters by ſuch a day ; plea; that 
he delivered them ſecundum Conditionem ; 
ill, for being to do a particular thing by a 
particular day, he ought to have pleaded 
particularly , and not generally ſecundum 
tonditionem Brook verſus Deane. P.16 Car. 2. 
B.R Rot. 451. 
Debt upon a Bond at London conditioned, 
that if a ſhip do not miſcarry &c. Defendant 
leads ſhe milcarryed in Cormwall, ill, for 
he cannot plead tranſitory matter inanother 
County then the Action is laid, and (o alte- 
red the Trial, and if he have local matter 
to plead, he muft thew it Collings verlus 
Sutton. Tt. 16 Car. 4 B. R. rot. 1666.11 
Hl. 4. 50. a. b. | 
Debt, and counts that ane poſſeſſed of a 
Ferm, granted him a Rear, by mean Con- 
veyances is come to the Defendants, and 
ſhews not how ; yet ruled good alirer: if the . 
Term be pleaded to come to himſelf or any 
that he is privy to. More, This was after 
Verdi&, but no advantage taken of the Ver- 
di. Cotes verſus Hade. m. 18. Card. B. R. 
for an Eſcape, and begins with the 
| 6 wr ——_ . m_ ſhew- 
Judgment cam recuperalſet &c. 
Jones verſus Pope 2 18. Car.2 B.R. 
Debt 


— —__—_— _ - —— 
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Debt ona Bond conditioned to ſave againſt 
another Bond, Defendant pleads that he 
did ſave, not ſhewing how ; the Plaintiff 
fayes he was lued at Law pro eo quod, the mo- 
pey was not paid, and pleads notthe Writ 
&c. as he ought, the Defendant rejoynes; 
he bad not notice, which isa departureand 
not material, the Plaintiffdemurrs. Refol- 
ved, the Barr 111, bur it not to have it ſpeci- 
ally aſſigned for cauſe Secondly, the cogued 
afrrmative , and Traveriable as well as if 
faid in fafo. 7hirdly, the Replication ill, 
not pleading the Writ &c, Fourthly, be- 
cauſe the rejoyner is a departure and. ad- 
mits it being bur ill, for incertainty and cir- 
cumſtance has cured .it. Cathey verſus 
Peirce Sout res and Falker M 18. Card. 2. itt 


bt againſt an Executor who pleas three 
udgments 1n debt had againft him; and 
ayes nor pro vero debo, and concludes prot 
parer per ſeperalia records et inde execution ta- 
tout ; for both Caſes no reſolution. Palmer 
verſes Lavſon M. 18. Car. 2. R. R. Rot: 
02. | 
; Debt ona Bond to perform an Award, Zi 
quod, it be made before 25 March pleads ns/ 
Award; replication, that 4nte 27 My they 
made an Award, good ; without ying 

infra tempus limitat. they may: traverie 
lum &c. without traverſing the day, if ot 
H 2 before 
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before the day, the Jury is to find it 
Skinner verſus Andrews, Hill 20, 
Car. 2. B. R. Rot. 2937. 

Debt againſt two Executors, they plead 

a Judgment had againſt one as Adminiſtra- 
tor, who »/trs to (atisfie hath not Aſets et 
bene, Parker verſus Amy. Hill. 20,21. Car. 
2.B.R, 
- Debt on a Bond againſt an Executor who 
pleads a Judgment and a Bond, the Plaintiff 
replies the —_ ſatisfied, and fatisfa- 
ion given £t hoc paratss eft verificare , And 
to the Bond aſſets #/trs, Zt hoe petit quod in- 
quiratay per Patriam. Defendant demurrs, 
and acjudged for the Plaintiff, though not 
ſaid to the firſt per Recorduws for but form, 
and cured by the general demurrer ; alſo he 
has not anſwered the laſt iſſuable Plea. Hax- 
cock ver(us Proud M. 21. Card. 2.B.R 

Debt on a Bond conditioned to do ſeveral 
things, Defendant pleads performed gene- 
rally and demurr, adjudged ill, he ſhould 
haveanlwered to all the particulars exprel- 
kd in the Action;zaliter fr 'ris to perform 
Covenants, Finbleton verſus Helderup. T rin. 
22 Car. B. R.rot. 704. 

Debt on a Bond conditioned to perform 
Covenants which were within two years to 
deliver 2 Mapp of all Land in D. inthe pof- 
ſeſfron of 2. Lefſce of B. and B. pleads 


- performance, repl. Aſſigns breach, that Lef- 
| S 
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ſce did not deliver a Mapp withintwo 
years of all the Lands in D. in his Occupati- 
on; and in the occupation of B, and C. and 
the replication ſeems ill, firſt becauſe he 
does not fay Leſſee nor his Executors : Se- 
condly, in his occupation, is uncertain what 
is meant by jt. Thirdly, he ought to ſhew 
what Lands were in the poſſeſſion of B. and 
C. Q. If the recital not an Eſtopel to ſay 
none were. Palmer verſus Greenhil, Execu- 
tor of Greenhil Ps, 11 Fac, Rat 688 Bride, 
46. 
Debt by two Barons and their Femes on 
an Obligation made to their Femes when 
ſole, and ſay, the money was not paid them, 
good, and though not ſaid vel /icaui corum ;; 
tor payment to one, is payment to- both. 
Sparmer verſus Stone e! ux' vide Pa. 77 et 
Latch 49 and Pop. 161 ibm. 3. Count joint- 
ly and feverally in Action againſt one, ſuf- 
' rom to ſay he paid not ; burif againſt all, 
that they xec aliquis eorum MWoy. 69g. 


Executors ſue on 2 Band Teſtat. plea, zoz 
eſt failum, after Verdict for the Plaintiff, 
moved,' yet he had Judgment. Moy. 79. 

A. and B. joyntly and feverally bound 
to ſtand to an Award betwixt them and-7. 
S. Arbitrators, awarded A. ta pay B. 3 5. 
B.topay 10s. to 7. S. in debtoniheBoad 
in Plea for 4, to ſay he had performed 
H 3 the 


* - good Enoug 


102 Debt. 


the' Award, without ſThewing how , and 
how, B. had performed it, for. he'is bound 
to him alſo. Benadls, 5, | 

Debr on a Contra@ , Defendant pleads 
payment in a Forraign County ; 'and on de- 
murrer adjudged ill, he might have pleaded 
inthe County : and fo was the Opinion of 
Twiſden \n the King's-Bench FH.22, 23. Car, 
2. That ifa Forraign plea which is nor local 
be pleaded, the Plaintiff may demurr upon 
it; but if it be local; he cannot demurr up- 
0N it,” but then the plea muſt be ſworn. 

Debt on a Bond to account, he pleads he 
accounted ; Plaintiff Aſſigns breach in zo 4, 
received not accounted for, Deferidant re- 
joynes and ſaies Robbed of it, and gave no- 
tice £t hoc peratus ©. good, and not £? 
bos petit &c. for now he leaves the other to 
traverſe the Robbery, though it makes a ne- 
pative and affirmative. Vere verſus Smith 
P. 23. Car. 2 B. R. Cook verſus Hhorewood, 

Debt on a Bond to perform Covenants to 
enjoy ſuch Land againſt 2. and B. Defen- 
dant pleads -Covenants performed ,. Plain- 
riff replyes and ſayes, /. and B. habentes 
Jus virtute tituli eis inde feit'ante Burg predict? 
entred;, the Defendant demurrs becauſe the 
breach gned too general ; but per Hall 

; he being a Stranger. 7wiſaen 
goubred. Proffor verius Newton 7rin. 23. 
Car, 3. 8, R. Rot. 82.6, Debt 
7 
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Debt on a Bond to (eye harmleſs from pay- 
ment of Legacies, and Aſſigns breach, that 
A. ſued in Chacery for a Legacy, firſt, not 
ſhewing were the Chancery was. Secondly, 
faying, he ſued for a Legacy, and ſaies not 
in fait, a Legacy was given. Dainty verſus 

ire Mich, 10. Jac. B. R, 
Debt upon an Obligation dated at Ham. 
was brought in Loxdon, and good 

for Hambergh in that ſence ſhall be taken for 
a place, as Antwerp Tavern in Zondon, not 
forthe Town of Hambergh in Germany, and 
it was brought in the Detizet only ; and yet 
good , becauſe of Forraign Coyne, But 
naught, if for Zxg/iſh money, | 

A man may bring an Aion of Debt up- 
= 4 21 —_— but not ona Statute- 

taple. 

bt againſt a Priſoner for Debt, or for 
an Attorney for Fecs, no Wager of Law 
lyes : But a Priſoner for Lodging and Dyer 
may wage his Law. Ir lyes not for Rent, 
it lyes upon a ſimple contra if it be browns 
in Debt , But if it brought in Caſe, the 
fendant cannot wage his Law. 

A man brings an Acton of Debt againſt 
two, and hath Judgment, and two Precipe's 
againſt them,and Arrefts one by Fiers facias, 
and the other by Capias ad ſatisfaciendums it is 
vicious, per totem Curiam;;But he may Arreft 
one by one Cpias, and rhe other by anothet 

H as ; 


4 Captas ; 
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Capiag, and if one of them ſatisfies the Judg- 
ment, the others Body is free: and with 
this agrees 36 H. 6. Hillary's Cale, and 4 
F.4 itisfaid that the Plaintiffſhall bave bur 
WRICAmS execntionens, i. &. unicam ſatisfattio- 
nem. Mich. 11 Facobi in Communi Banco. 
An Adtion of Debr ought to be brought 
in the Debet et Detinet againſ} an Heir, but 
againſt Executors only in the Detrner. per 
Coke, Lord Chief Juſtice. 6. 
A manbringsa Writ of Debt upon a Deed, 
and declares de oftingints Zibre , the Defen- 
dant prays oyer of the Deed, and hath it, 
and it was ofFoge/ſima Zibra, and good per t9- 
tam Curiam : and with this agrees 9 H.6. 
et Paſch 12 Jacobi, where ygints tor 
ag: was adjudged good. Mich. 13 Face 
IN GP. 


Detiyue. 


N Detinue of a Box of Writings the De- 
fendant pleads that A. B. and C. have 
each of them ſeverally brought their Writ 
of Detinze againſt him, and brought the 
Wrigings into Court ready to deliver to 
whom the Court ſhall award ; they hal] 
v's rplead, and the interpleader ſhall be on 
theeldeſt Original viz. ) 4. ſhall inter- 
plead with the Plaintiff to Barr his Title, 
8nd £. (hall plead againſt them all ; But 


Tide 
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vide if there be variance of the Writings, &c. 
in the- Declaration whea no interpleader 
ſhall be. P. 4+ E. 4. PL. 11. 11. E 4. 11. 6. 

H.6. 20. 4.32{H. 6. 25. b. 25 H.6, 20.4. 
7 rin. Z, 4. Pl. 2. 

Detinue, and counts of a purchaſe of an 
Annuity and the deed z the Defendant 

leads now Detipet ; Jury find the fale &c. 
nn it 1s not agreed that the Defendant 
ſhould detayne the Decd till the money payd, 
which is not befare the plea ; but on the 
general Iſſye he ought not to have given, 
that in Evidence, but ſhould have pleaded 
it; for upon the general Iſſne that which 
would make a ſpecialBarr cannot be given in 
Evidence, or if found by the Jury is it ma- 
terial. vide C:t Cale title Luerment, 22 H, 
6. 37» 

Petione of *Charters and Counts of a 
writing Cont” that 7. S. infeoffed &c. And 
though he ſaid bur i» fao a Decd whereby 
1. S. infeofted, &c, but Cont that &c. 
And ſo for ought appears no Livery might 
be ; yet per curiam, well, for 'tis a deed 
though nothing paſſed, and the Action lyed, 
But Prize. it may work by Confirmation, 
39H. 6.37. b, I in 

In Detiwue, after Verdi, 'twas moved 
in Arreſt of Judgment, that Sattago was 
not good, but Sartags,. and 1gneuns ferrum 
arglice a firegrate , improper: yet the Court 
LA EE in 
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adjudged . the Declaration good enough, 
Smith verſus /Yarder 14 Car. 3.in B. R. 


Of Diſclatiners and Diſcottinuances of Ations, 


Ne brought an Action of Covenant, 
and had Judgment and a Writ of En- 
quiry of dartiages; ahd afterwatds it was 
iſcontinued by Rule of Cotirt. 77s. 10 
Fac. in communi Barco. 
If a man! brings at Aion of Treſpaſs in 
3 Towns, atid mentions , bit 4 Towns 
where the Treſpaſs was conimitred , 
the whole is diſcontinued. 16 #.4. 11. $6 
9 £ 4 51. A mt brought at Adtion of 
Debt and Jemarided by his Writ 1o /. 65. 
84. and his Detlaration was bur of to. and 
his Writ did abate. | 
An Aion bf Treſpaſs wis brought in the 
Court of Comttitn-Plezs of ſeveral things, 
one of which wis difcohtinied, and by 
Warberton fiftice, the whole Adivn was 
thereby difcotitiniied, adjudged in Sir Fras. 
Piawmes Caſe. | | 
If two dre boyd jointly atid ſeverally , 
and ati Ativn of Debt is brought againſt 
them both, and it was diſcoritihued againſt 
bne of thetn, ir ſhall abate againſt both. 57 
H. 4. Fitth. Tit. Breif. +79. 5 E. 4-107. 
But by Hobart Chief Juſtice, a man may 
pit raore in the Writ than in the Declara- 


tion, 


[ 
| 
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tion, but not more in the Declaration than in 
the Writ. Zi. 12. Fe. Pl. 4 in C. B. 

In Audits querels ſcire facias or Attaint by 
2, the Nonſuit of one ſhall not be Nonſuit of 
both, ahd his Releaſe ſhall only Barr him- 
ſelf; and the reaſon is, becauſe they are 
compell'd by the Law to joyn in the Action, 
and the cauſe of Aion accrues not by their 
deed but by AR in Law, and for that the 
Law is favourable to them ; So that if one 
will not ſue, the other may ſue by himſelf. 
But if a debt be due to two by reaſon of Con- 
tract or by Obligation, or two Jointenants 
have cauſe to have an Action gf Treſpals, 
in this caſe the-Nonſuit of the one, or the 
Releaſe of one ſhall Barr 'the other, becauſe 
it was their fault to take ſuch a joint Eftate, 
or that the Obligor was bound to themjoint- 
ly. 35 H. 6.23. a. 

In Replevis Verdi is given for the A- 
vowant, and the plea is Aocotiened after- 
wards by the death of the King, or other. 
wiſe, and the Avowant ſues a Scire facias 
— the Plaintiff ; in this caſe the plain- 
tiff may plead a Releaſe of the Avowant at- 
ter Verdict of all Aftions, or he may plead 
other matter to diſcharge himſelf, 5 &. 4; 


19. 
' In Treſpaſs the Defendant pleads two 
pleas, and the Plaintiff demurrs to one 

doth not plead over to the other, it isa dif- 
£8. we continuance, 
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continuance, as it appears by two Preſidents 
in the Books of Entries, and Holcrofts Cales 
Co, Zib- 4. where it is pleaded accordingly. 

In Precipe quod reddat the Tenant dilclaims 
, the Judgmenc ſhall be, that the Demandanr 
wihil capiat per breve, and if the Tenant will 
make a Feoffment in Fee, the Demandanr 
may enter upon him, and ifthe Tenant will 
diſcontinue, the Demandant may ſay that 
he hath nothing in the Land but by difſeiſin 
which he made to 7. S. and put him from 
the diſclaimer,becaule that by the diſclaimer 
he hath nothing but his Right ; and the En- 
try of the diſfſeilee is lawful upon him, be- 
cauſethat he hath nothing until by that diſ- 
continuance he perfecs rhe Recovery. 

In Replevin the Defendant makes Conuſan; 
as Bailift toan Abbot upon an Eſtranger as 
upon his very Tenant. The Plaintiff prays 
aid of this Stranger becauſe helet for years ; 
they jaia in aid and proceſs is continued un- 
ril his Term, at which time the Term ends, 
they both diſclaim to hold of the Abbot , 
the Court awarded that the Plaintift ſue 
forth a Writ of Inquiry of Damages. 29 #7. 
6. | 

No man can diſclaim againſt a Termor, 


becauſe that if his Leſſor will not bring his 
Writ of Right upoa diſclaimer, he hath no 
Remedy. 9 E. 4 

" Husband and Wife cannot diſclaim in A- 


vowry 
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1bg 


yowry, forifthey do, the Lands of the Wife 


ſhall be loſt by it. 10 Z. 4. per Cur. 


In Replevis the Defendant avows upon 
he ſhall not 
r yo8 have made 4 Feoffment of 
the Lands, ſo that we cannot have « Hrit of 
ood plea ; 
To which the Plaintiff faith , he was 
ſciſed of thoſe Lands in Fee, without that, that 


and hediſclaims to it, 
bereceived, 


Right, Sur diſclaimer ; held a 


he hath made a demiſe. 


Ina Writ of Entry is /e quibas of the diſſei- 
fin of the Demandant or his Anceſtor againſt 
two, one would diſclaim, and could not 


becauſe he was in of his own wrong, 
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F a man diftrain Houſehold-Goods, That 

will take hurt by wet or weather he 
ought to impound them in an Houſe within 
three miles within the ſame County where 
they were taken; But ithe put them inan 


open place were they peri[h, the diſtreynor 


thall not anſwer for thern. 


If a man diftreyn a Horſe, and the Horſe 
leaps out of the Pound, and after the diftrey- 
nor Rerakes him and ryes him to a Poſt; and 

himſelf, 
inan Action 


in ftrugling the Horſe ftra 
ner ſhall be puni 


of Treſpaſs. 
$0 ifa man diftrain a Cow, he ovghe not 
any 


110 Diſtreſs vide Treſpaſs. 

to milk her although it be for the good of 
the Cow, for you muſt not do good 1n ſuch 
a Caſe without the Owners conlent : For 
Peradventurethe Owner might come in time 
for want of milking, The Duſtrayner may 
diftrayn again and fo be at no damage. 

We . Officer of ip _ oganes ſallife 

e breaking open ro ya for 
the Kings Reat, much leſs a Landlord. 

A man hall not uſc things diſtreyned, be- 
cauſe he hath them but asPledges in theLaw. 

No man ſhall drive a diſtreſs our of the 
' Hundred it wastaken in or to any Pound a- 
bove the ſpace of three miles, or into ſeveral 
Pounds, whereby the party ſhall be driven 
to take out ſeveral Replevins, 

None (hall drive a diſtre's qut of the 
County, Nor ſhall diſtrainin che High-way; 
None ſhall drive diſtreſs into a Caftle or 
Hold to withhold them from the Owner 
upon his Replevin, 

lf a man come to diftrain and the party 
ing his purpoſe dtives the Cattle off the 
ot payne dent 
the intent he (hall nog the 
for a diftreſs ; Thea [ nay lofally 
| andifIrakethe fame upon the High- 

+a the ground, the taking is law- 

as if I had taken it upon the ground 
6r- houſe. out of which the nr ng 
| W 


| 


| 
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whamſaever the; pro of the goods or 
Cattel do belong, iti , 

A mancannot diſtrain far an amerciament 
in a Court-Baron, but for an amerciament 
ina Court-Leet he may. 

If a man grants a Leaſe to BZ, rendring 
Rear to be paid at four ſeveral 

and if itbe behind and lawfully demanded, 
That then it ſhall be lawful for the Leſsor to 
diſtrain &c. If a man comes to diſtrain,and 
the Tenant incloſe the ground or ſhuts the 
doors of the houſe, That the Landlord cannor 
diftrain for his Regt, it's a diſleifia ; For the 
Landlord may not break the doors or Fences 
to come at the 


A man brought Yarn to the houle of his 
Ek the Bae ek ghhans Ke 
to weigh the ſame by 
the Landlord comes and diſtrains the Horſe 
ra the Tir wr nh dh 
w Yarn was ought? canby 


wigs Court adjudged an 
A man cannot diſtrain for Rent but onthe 


Land or Houlcour of whieh& FRorwnnenity 
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'and there he may take what he finds td 
whom ſoever the ſame bel 
If a 'man diftrains Beaſts without cauſe 
arid impounds them in a Pound overt, it's 
notlawful for the Owner to break the Pound; 
but rtiuſt bring his Replevis. 


If Beaſts dye, or goods diſtraihed fot * 


Rent periſh, the ord may diftrain a- 


gain for the ſame Rent, and the loſs of ſuch - 


Beaſts ſo dying ſhall be loſs ofthe Tenant if 
it bein a Pound overt. 

If the Landlord be in view of Cattel; he 
intehds to diſtrain for Rear; aftid the Te: 
nant to avoid the Diftreſs, drives the Cat- 
tel out of the Landlords Fee ; Yet the Land- 
lord may take them in or out of his Fee. 


Arid it ſeetns the ſame Reaſon if a man comes 


'to a houſe todiſtrain for Rent, and bein the 
bouſe and have figlit of the Goods, and the 
Tenant to hinder the diſtreſs ſhuts up the 
Rqomes , .The Lindlord may force ©- 
pea the doots, if the Tenant will not opeh 
'them upon requeſt. 

If I grant a Rent to 7. $. and his Heirs 
out of my Mannor of D. Xt obligo Maneri- 
was &t omniaboju et Catalls mes Maneri- 
has predict exiflentia ad diftrivgend & pet Balls 
_ ved Dali Regis,The Limitation of this dilireſs 
to the Kings Bailiff is void, andit is good to 


© —— five « powerofdiftreſs to 7. 5. the Grantee 
A and is Bali Barons Flew of Law. t'5. 


Error 


(113) 


Error. 


\& of Error dyes pendente breve Frroze,the 
- Plaintiff in the Action may ſue out a 
Scive facias againſt the Executors or Admiti- 
ftrators of the Plaintiff in the writ of Error, 
without mentioning the Writ of Error, for 
that it is no, S#per/edess, but only to privies, 
and nor to Strangers. | 
When a Wir of Error is allowed, Exe- 
cution upon the former Judgment ovght riqr 
to be awarded ; For by the writ of Error the 
Record it ſelf is Removed, and the Court 
hath nothing whereupon ro award Executi- 
on ; Yet /operſedeas the lafeſt way. 
Ita man Levy a Fine /a/ Eva anat a: droit 
Come Ceo &c. . And (uffer a Kay of 
e ſame Lands, and there is Error inthem 
oth, He, cannot bring Error 6rft uponthe 


Fine, | becauſe by the Regavery his Title of 
Kerr is i 7d andeelhafed io Law -- 
.cluſively , But he muſt begin with'the Ex 
ror upon the. Recovety, he may do, 
becauſe a, Fine cxpqted 


YT F 2 Writ of Error be brought = al- 
B lowed, And the Plaintiff in the WY 


barreth no. titles 


* © 
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that accrue de puiſne tempns after the Fine 
levied, and ſoreftore himſelf to his Titleof 
Error upon the Fine. 

If a man levyeth a Fine where he hath no- 
thing in the Land which inureth by way 
of concluſion only ,, and is executo 
againſt all purchaſes and. new. titles whic| 
ſball, grow to the Connalor afterwards, And 
he. purchaſeth the Land and ſuffer a Reco- 
very to the Conuſce, and in both Fine and 
Recovery there is Error ; this Fine is Janus 
Bifrons, and will look forward and Barr 
"him of His Wrir of Error wo of rhe 
-u; 6 i And therefore it will come to 
the reaſon of the firſt caſe of the Ar- 
tainder, That he muſt reply that he hath a 
Writ alſo depending of the ſame Fine, and 
ſo demand Judgment. * 


Execution. 


N Eſcape againſt the Sheriff, The Cafe 
"was, That a Prifoner being in Executi- 
tion, the Gaoler lets him'out of Priſon about 
his occaſions, and after the: Priſoner retutnis 


_ --» t6 the Goal, and another Sheriff comes in 


. and then the Priſoner eſcapes and comes no 
oe: It was held, That an Aion did not 
e againſt the laſt Sheriff, for the Priſoner 
was Nt an of the Execution by 
' the firſt om” of going at large by = 
The 


Gaoler. 
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/ The Sherift may rot break open the doors 
of any man to execute 4 Fieri facias, much 
leſs a Landlord to diſtrain by the lame tes- 


ſon. 

udgment inDebt againſt three,and a Capics 
kd ſatis faciendums againſt rhe Ptincipal, rhe 
Sherift retorns wor cf inventas, upon which 
iGued a Stire facies againſt the Sureties, and 
before the retorn the Prineipal came into 
Court and prayed hisBody might be takeh in 
Execution, whick was done- accordingly. 
Mith. 1b Jacobs in C.B. And with this agrees 
the Courle of the Court of King%-Bench,and 
divers Preſidents of this Court. 

A Writ of Error wis brought 4 \Vovens- 
bey retornable 10 FJaxwdry;* wherewpon the 
Court was moved for Execution, becafe it 
ſeemed to be but for delay, in regard the Re- 
tofn is ſo long, ( and with this agrees 4 Z7. 
8. ) «n Execution! was granted by theCourt: 
Mich, 16FJ«6.inC, B. 


Of Eftoypels and Concluſbut " - 
E who Elaims woehing By him'that 
waseſtopped, ſhall riot be eft opjtd. 


' As, two jointenants af&@iffeiles 


was ſo let; dyes; or eos 


_ 
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have. the Land, and: be ſhall not be by thar 
Deed eſtopped, for he claimed nothing by 
him who was eſtopped,. by-the Survivor. 

IfT am named F. B. _- I bring my Ati» 
on by thenameof /.B. and recover y that 
pur alrerwangds it] a Action 

inſt another. pexſon by my Tight name, 
he (ball nor eſtoap meby that Recovery of the 
af ru tor if/I ,had. been -eftop-d, 1 

ſhould not bave had my, Action againſt the 
other perſon, bur, he that is party may e+ 
ſtopp. me well noungh.. 26 #4. 6. zo H. 6; 
&t10£, 4+ #087 \« 


Hhere: he in Rewarſion or Ramainiir aha 
- ws by. 7 enant. for Fe. 3 apveſte= 
e opped, | 


@ 4 the Father diſſeiſcth the/Son, and 
Levics a Fine thereof to &/$trangen, 
where Recovery 1s had: agaiaſt the Father, 
and afterwards the Father dyes, the Son en- 
ters, or be. that recovers, or he that was 
"ry to the Fine between him and the o_ 
ay Aflile; ang the Sher pl 
ecovery ibyway of Eftoppel 
1G BY -that en Lb 
! x 36-PUVA tohim - + —_ eſtoy: 


| | the is Lord — andthe 
hos dg 


w one forLite, tho 


Tenant 
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Tenant for Life of the Seigniory diſtrains the 
Tenant, atd he bring-an Action of Trefpaſs 
againſt himand he jultifies, for that he holds 
ot him by ten ſhillings of Rent, andrhe 0- 
ther traverſes it, and it is found againſt the 
Lord for Term of Life, This ſhall be ao Eſtgp- 
pel to him-in the Reverſion. v4 

If a man pleads a Plea in which he con- 
felzeth a thing that is not material, ir ſhall . 
not be an Eſtoppel. 

As if 4 man' youcheth one as Son and 
Heir to ſuch a perſon, and when he comes 
he is bound to warranty by his own Deed, 
yet may lay afterwards in an Aſiſe of Morr- 
danceſtor, that the ſame perſon which 1 
vouched before as Son and Heir is a Baſtar\] 
for the words Son end, Heir, in' his voucher 
are not material, 

The ame Law in's Writ of Treſpaſs 
brought by one Executor of Goods taken 
out of his poſſeſſion. 

Where a writ of Debt is brought by an 
Executor, who counts of a duty due to link 
felf,there the word £xecstor is not material, 
and he ſhall not be eftopped, but he may 
fay afterwards that he never was Executor, 
norever adminiftredas Extecutor: | 


I 3 
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If «4 man will plead « Record to eftopy him that 
was privy, he owght to ſbew what end the 
Attion had. 


A Sif I bring an Action againſt you in 
which Aion you plead, that at ano- 
LWerame, vis. ſich a day, &c. I broought 
an Action of Treſpaſs againſt you, and the 
Detendant pleaded Villenage, and the Plain- 
tiff confeſt jt ; he ought to ſhew further, 
by force of which he was nonſuited, and to 
ſhew what end the. Plea had, and demand 
Judgment if againſt that he ſhall be an- 
. w i ' J 


Where « man hath 7 to recover Land, 
by that Fudg ment be ſball be eflopped to claims 
aty other Title than be hath by the Reco- 


Very. 


" A $S if a man recover by Writ of Right 

"N Sar diſclamer, if the Tenant ceatcrh 
atterwards, he ſhall not bave a'Ceſſevit to 
recover thc pon eng Bo Sadnar! 62 
Execution | $ OF opped to Clan 
any other Title,'ox.to have any other Action 
to recover the Land, than that by which he 
hath” recovered ; and by the fame reaſon 
that he ſhall not have a Ceſſavir, he ſhall not 
have Eſchete. bs # _ 
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If a man hath Reat ia Fee he may diftrain 
or have a Writ of Annuity, and ut he brings 
a Writ of Annuity agd hath Judgment iv 
recover, although that he fues nor out Exc- 
cutjon, yet he 1hall never diſtraia tor the 
Rent afterwards, 

Tenant inTail diſcontinues forLife,and dyes, 

and the Tenant for Life aliens in Fee,aad the 

Heir bring in conſimi/s c4ſu and recovers,now 

by this Judgment he ſhall never have a For- 
the ſame Land &oc, 

The difſeiſor enfeoffs the diſſeiſee by deed 
indented upon Condition, or makes a Leaſe 
for Life by Deed indented, this 15 a good 
Concluſion to the diſſeilee ro demand his 
__ ; and the Reaſon is, that by the D:ed 
the diſſciſce bath affirmed the Eſtate 
of the Difleifor, which is as much as if he 
had confirmed his Eſtate before the Feoft- 
ment. 

In Debt upon an Obligation the Deten- 
dant pleads a Releaſe, upon which the Plain- 
tiff is Nonſuit, afterwards the Plaintift bri 
anew Action of Debt, the Defendant ſhall 
be cſtopped to ſay that he was deans age, or 
that the Obligation was made per munes : 
nd it is otherwiſe if the Plex be dilgonti- 
nued. | 

An Eſſoin is caſt for the Tenant ina Wric 
of Dower,yet the Tenant ſhall be received to 


\ fay that he hath been allways ready go ren- 
I 4 der 
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der Dower , and becauſe that an Eſ- 
foin- may be caft for a Stranger, this Efſoin 
is no Eſtoppel ; for an | ſhall be good 
to every intent, bur” becaule an Efloin may 
be caſt tor a Stranger as well as for the Te- 
nant himſelf, it ſhall be ſaid an Eftoppel: 

I bring an Afſfiſe of Mortdaneeſtor, and 
recover, whenin Truth I have no Roght, 
&c. yer the Wife of rhe fame Father {hall 
be endowed &c. Alfoin Avowry. 

Tenant for life Aliens in Fee, the Wife 
of Tenant for Life ſhall be endowed againſt 
the Feoffee. x 

Alſo Tenant in Tail is bound by Statute 
and makes Feoffment , Execution againft 
the Feoffre, 


Of ſome Eſtoppels none ſhs{l have advantage 
gs Kh are parries or privies. —_ 


| Sif IlooeLand by Erroneous J t 
Aortic Vert! thoſe thar ins 
gers ſhall have no advantage. 


But of ſome F ſtoppels every one ſhall have ad- 
vantage. 


As Baſtardy cerufied by the Biſhop. 


Uſer 
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Uſer of Attion is no Eftoppe! to prejudice a» 
er Vi. Fi 


S a man grams 2 Rent 

Fee to an Abbot and his 
ra 2 Feme-Covert and her Heirs : if the 
Abbot or Husband brings an Afton, 'it i 
hall not perjudicethe Succeſſor or the Wibe. 


Ju no Caſe one perſomſbail eftopp another but in 
Dower, 


"204d fas buck Wridgeondding ab 
of the Heir ; for indebr icis vo | 
Plea to fay that the Phaingiff is indebted ro 
the Defendant in ten pounds, becauie rhac 


it cannot be tryed by the Origioal. 3# 6. - 


In every Caſe wheye 7 am Barred of Zand, as 

_ found thet 7 am not next Heir, this 

{ [ball paſs with the Land, and every 

-.- at claims the Land by me ſhall be 

ped, but of other Zamds it ſball be no 
pel againſt me. 37 H. yr 


FI bring a P recipe quodreddes by the name 
I of Richard, when when my name is Fob, and 
recover by detaultagainſt the Tenant, and 
afterwards I bring another Writ by Bud 
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right name againſt the ſame Tenant, he ſhall 
not eſtopp himſelf by that Recovery. 

Soif I have milnamed the Tenant inthe 
firſt Record, becauſe he ſhall not be grieved 
by it. Mich.33 H.6. contre per Priſos, contrs 
per Forteſene, 34 

By Priſor none ſhall be received ta plead 
an' Eftoppel againſt another , but he that 
pleads may be eftopped by the ſame: plea ; 
and this 1s where both parties are parties to 
the Record, otherwiſe not ; 

For ifI bring an Aftion by the name of 
Robert ( when my name is Job» ) againſt 
one that pleads with me, if afterwards I ſue 
him by the name of Fob», he ſhall eftopp me 
by that Record ; but againſt a Stranger 1 
ſhall not be eftopped by it ; by Priſore and by 
Forteſcue, 30 H. 6.26 H, 6. 14 &. 4+ 
contre. 


c. 

Baſtardy certified againſt me or found a- 
gainſt me, every Stranger' ſhall eſtopp me, 
becauſe that everyStranger is efiopped to lay 
that Iam aoliey. 

Bur if Iam certified mw/ier, a Stranger. 
ſhall not be eſt by it to plexd (ſpecial 
Faſtardy, becauſe that it may be thatlama 
Baſtard inour Law, and a mw/:er in the ſpi- 
ritual Law, but not e contr4, 


No 
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take advantage by an E 
ped, rethe Efeppel eoviacaiberh the 
Right. ['vL 
S if a Man makes a Leaſe to me for 
Term of years of my own Land, 
aad the Term paſſeth, and he enters and 
a Rent in Fee, and afterwards 
Coccover amnin Grantor the Land by 
default, the Grantee ſhall not falſify the Re» 
covety by Eftoppel. 


A Str ſhall not take advantage of an 
Eforrel is fait, if is be in the Realty, 
but by matter of. Record it is otherwiſe. 


| Man takes a Leaſe of Lands for years 
or for Life, of which Lands he himſelf 
» iciled in Fee or in Tail at the time of the 
Leaſe made, if it be by Deed indented he is 

to ſay that he had any Eftate or 
Right in thoſe Lands at the time of the 


The ſame Law if a man be diſſeiſed, and 
takes a Leaſe of the diſleiſor for a term of 
years of the ſame Lands byDeed indented. 

But if a man takes a Leaſe for term of life 
of his diſſeiſor he ſhall not be thereby eſtop- 
xed, notwithſtanding ir be by Deed indent- 
£9, becauſe that by the Zavery ——_—_— 
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ted, and the Leaſe is void, at dicitur, quere 
tamen, for the ladetture ' is ftrong againſt 
him; but if it be iadentcd, wry Ain java 
but if it be. by Fine, it ſhall be an Eſtoppel, 
becauſe that the Eſtoppel takes efte& betore 
his Entry 4 Orif Zivery be made out of the 

Ifa man makes a Leale by Deed inden 
 toone, of his own Lands, now he is conctu- 
ded, after the Leaſe determines the Lefſor 
enters by force of the conclufion,and 2 ſtran- 
ger comes in aid of him, .the Leſſee ſhalt pu- 
niſh the ſtranger for this Treſpaſs, and he 
ſhaſhnot conclude him by. force of rhe Leaſe, 
becauſe he is whollya er to the Judg- 
ment, . per tolaw Carian 14 £7. 6. But quare 
if he juſtify as ſervanr, it he ſhall conclude 
himſclt. | | oF ; 


"Fines and Recoveries. 


ie Fige was! Levied of Lands intwo 


__—_ ; > #cary which did mizotion the 
To == 
ſeationed 1n | 

If two perſons baving al Intereſts in 
Lands Hor ur over oo 
— — 

may t 
Hip ug -2gainſt the other alone q SEO 
<oother is no impediment 
Perron} ons is bimſeth and 


muck as he can pals. f' 
_ oz(A@man; han rr; a note 
fa 1p rey wr ( (OS 
Dedinusrpoteſiatems, andthe w 
dyed ayth oftbeſarhe month ; A 
toy _ the 28:&, Compoſition wasmade 
enation-Office upon a Wiit' of Cox 


madek Retornable in Hu/lary Term defort, 
and-the Kings/Silver was :entred: 4s of the 
ſame Hillary Term, and ſo the Erpas 
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and ingrofſed, And in Zsfter Term the Heir 

of the Wife moves againſt the Fine ; But 

wpou debate it was agreed the Fine ſhould 
and. 

'Tenant in. Tail Levies a Fine with Procla- 
mations, and 5 years paſs in his Life-time, 
Yet this ſhall not Barr his Iſſue. 

' Aman'offull age, and his Wife being but 
19,Levy atheFine of Inhericance of the VVife, 
whereby an Eſtate is conveyed to the Hus- 
band andWife in Tail,and the Remainder to 
the right Heirs of the wife; and many ex- 
ceptions taken againſt the iogs by 
the Heir tothe Wifes inheritance, viz. 'Z.:S. 
as that the faid Feme -was' not of full age 
at the time of the Fine Levied,and other uns 
due means committed ingetting out theSong 
Yet by the whole Courr thie Fine was held 
good Law, for Fats valent mults nee fiert 
ohibentur | | 10 


pr | | 

If there be: Tenant for Life, the Reman- 
der'in Fee to an Infant; aid they both Levy 
a Fine;-and afterwards &s ts the Infantthe 
. Fine is Reverſed, yer the Conuſee ſhalt have 
theLand for the Lafe - PR ; for each 

paſgand give w "may. 

ky | ores A Joidtenaars , ad KA 
them ſuffeta Recovery declaring the uſes of 
thewhole; this ſhall-bind but only a Moiety; 
unleſs the conſent of the other Jointenans 
Ef Heir. 


A >, >, —=— 0 OD” bk - try Gy =xr FR_UuLS EW 


hed, 
b 


(159) 


Heir, 


F an Heir be ſued upon a Bond, and 
Lands are proved to deſcend unto him 
from his Anceſtor, you muſt have a 
ſpecialWrit to enquire what thoſe lands 

are worth to be delivered to thePlaintiffat 

a reaſonable extent and price; and if the 

Heir confeſs the Aion, and ſhew what 

Lands come to him by deſcent, Then his 

Body and all other his Lands and Goods and 

Chattels are free from that Execution, bur 

if he deny the Adtion and plead Riens per 

deſcent, or it go by default againſt him,then 

Execution ſhall be againſt Body, Goods, 

or other Lands; And the Declaration ſhall 

be in the Debet and Detinet , as though it 
were his proper Debt. 
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Utlawry was leaded in Barr; 


Outlawries and Outlaws; 
and day giyen- before - when 
the Detendant reverſed it, the 


OFFS: 


demned for Failer of Record, . but Reſpond. 
after. Greep againſt aſcogne. vide Title 
failer of Record. Tel. 36. _ , \._ 

. Out in the. Kings Beneh reverſed 
by Error in the ſame Court z but that is for 
Error in Fa@, not in Law, as if noOwlawry 
ly in the Cale; and if Proceſs of Outlawry 
lie in.an Acjon upon..the Caſe, for tu 
a -4 57 _ P. 10. H. 7 ». 15. Dz. 
195. 6.196 

Ori wh in Debr, called the Defend- 

an; Negor de Lond. Exig. called bim de Lond: 
Cone, ie for t;muſt purſue the "Orighs 


nal without Variance, the Original was 
againſt Lancelot, the Exigent was, againſt Laws 


. ceſot+ ill. 3 Cro. 49. vid, $0, 95: 194.” _ 
172. 

Error. of a Judgment in Debe; and Our. 
lap'd. 2. on it againſt; 2; where-the Sheriff 


return'd quod non Ts - 


b 


2. R. 3, 4, 13- pf. 16-3 Cro. CS 49. $0. 
16. x98. 240. 248. 205- 


21. Fe. 7. 


. Exigen names no place where the She- 

rift is to have the Body; and that adjudg 

Error tb reverſe the Outlawry : For the She- 

riff capboritdl in what County to carry him. 
t Stome. 3 Cro. 104. 

becduſe the Party was 

omerſet, and. fu to 


ken m the mean rine; berween the Aﬀign. 
ment and the Reverſal of the Outlawry: 
For though ir was thery the s yet it 
is now 23 if 80 Outlawry ro kB 
Ognets Cafe. 2 Crp. 270. wide 218: Accord 
Oulawry is not reverſed but by pleat 
img. without Writ of Error, per tt; Cur. 
though there be a Faults 1 it: 2 Cre. 
LOS Co:'1. It. 259. b. 
| s Outlawed, and has his Term fold; 
and rhen reverſed the Qurlawry, he ſhalf be 
reſtored ro the Term it {Af, not the 


164. Outlawries dud Outlaws. 
againft both: Alſo 'twas not per . 
Corow Beverly againſt Beverly. 3 Cro. Pra | 
againſt the Sheriff, on an Eſcape, 
where the Caſe was, that the Party was Out- 
lawed after Judgment, reverſed it by Error 

within the Year 3 and becauſe he 

not any Error, the Plaintiff took out a Ca- 
ates «tum, and the Sheriff took him,and: 
him go, and reſolved for the Plaintiff: 


Outlawries and Outlews, 165; 


ſhop | 
the 
jeu ve 
* Scire Facias mu 
an” eee T 
to - 
—— recover 
1 Leo. 63, 64. 


tf 
| 
i 
i} 


time be" dwele at $. abſons tic” that he 
t at D. he avoids 


nee. TOJ= 0 
-- Appeal of the Death of her Huſband, a 
en Deſdonelired in ano 


. ug mA”; 
= , $ 
I ky 5 


&3 Ee | 
# at NEE 
449 il: FH 
"11h wif init; 


— 
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168 _ and Outlaws. 
.H. B77: rs ow M. 21 
27 Ext. 689 4- pt. 15." 
Z whe —— of Þ. <6 4 Out- 
lawed, if the King may ſeize' the Goods of 
ide M 6 H. 7 wand dev homoorgy 
e tharreverſd an On mr ar 
reſtitnend' to the Bayli eſftmtin- 
who returned, that he was not Bayliff, 


= he muſt anſwer to the having 
and __ deliver them,tho' 
his Þ M6 


-pk-'5- 


tithe 7 


J4H 


Cops 


t 
bo. 


was reverſed, becauſe the 
| , ad Comitat tent” ſach a day, in 

, and ſaid not Comitat' mens, 
Outlawry, becauſe "the Exi- 
3. Time, ergy x 
and the other three — 


I. 


{it 
Mn 


7 


[y 


Debaate of the eat ig he muſt anſwer for 

5 otherwiſe if at Suit C——_ 

 Sicharg! veil him, 7. 
NE me - 33. A M.7.H 4 

vered - before the Exi- 

d, and the; Plaintiff Outlawed 3 
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before the Exigent, but not by Jury, P. 10. 


170 Outlawries ani Outlaws. 
he could not, all being determined, M: 1. 


Ent 
Dn 6 


the _— 
Exigent at the Suit of 


—_ two or —_— Courtiers 
ſend a Swperſed' ry 
—— not 

for though the Kinghaverhis Fine, 
per of the-parties Suit 3 and if the 
,' ke ſhall be Imprifoned, and 
'at the Parties Suit, if he will; 


not-the Writ it ſelf, with Procla- 
Oc. he ſhall be Amerced for the Im- 


in the Texm, and the wilege?' diſcharg' 


Outlawries and Owtlaws, TY 


ideey ibid. 43. b. WError 


iT: 
The Plain had fred three nds 
Superſedear for every one; buE there. wa 
granted M Exigew with epe, that if a- 
| edeas come to the he ſhould 


Ko 


but 


Z-72 bn _ Wy 


but only 

29070 ——_— was 
named, A de B. and in the Jap ew 
named waper de B. and becauſe it was recw- 
15 Gage” for cam, it" was reverſed, 
Gargrave againſt. ariees » 2. Cre. 


in London, (and 'tis returned 
- Pre wor 


and . recites a Form 


| - Ofc. 
= 4d Heſting' de Com plit" and that 


for Error. 2+ The. Exigent is, that 
won compernit,. and 'tis. rerurned the fame 
day it bears Teſte; and that was held- Ex- 
20s h Re DaAG 2;Cro. 660. | 
Outlawry reverſed, becauſe the Exigert 
that Robert the Plaintiff did» fue 
the ſaid Robert, whereas the Plaintiff's name 
was Thomas z, and Defendant being ready in 
Court, -it was. reverſed im y, Jonſon 
againſt K ite. - | 
One enters a bet ans germs ang then is Qut- 
lawed. ina perſonal Attion, then makes a 
x 1 el Lands;z/ and be that. has 
extends: the: Lands inthe 
= 
4 a: pernancy/ of | 
- the P 'of which he is ptcvented by the 
befare Sciſure;not if after Sciſarez 
eoliment, jag ben tun | 
| ©: 1thidem Opinio , 
bs lore be Firtwe Qffpcti, Tenant s on 


puts 


” TH FY F* Ms ts 


= ww TÞ T5 vh » 


" TT ® 6 ” 


| —— in Bar, by Att" molens volens the” 
p. 


WW x COP OY IY LD WW WW IH 
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ats the King out, not if ſeized YVirtutes” 
pu br. againſt Savel, | 
thawry againſt two reverſed, becauſe - 
it's entred ideo Otlegat' ſunt, and not wer- 
que eorum Otlegat' P. 15 Caroli Secundi B, R. © 
- One Outlawed after Judgment, comes” 
and pleads Mrſmomer, and has Fieri Facis & 
againſt the party,- and he returned Morf =" 
Another Scire Facias is awarded after,again(t- . 
the  Executors, and Tryal of Miſnower in n 
this Cafe ſhall not be by Averment taken fr — __* 
the King; but the Exccutors ſhall be made” 2 
parties, becaufe' it "Trenches to'the ' whole + 
Duty; but upon aver?” ret, ' no Scire Facies 
goes againſt the'Executors; but the _ 
mey is tried berween the King and: the 
fndant, 21 H. 6,27 a. 22 H. 6,7. «. | 
In detinue of S—_ and other Wyis- I 
tings: As tothe other Writings, the” Kibg - 
_ Law; atid then as to the Charters, 3 


of them concerning the Freetiold, no 
Proceſs of Outlawry lies, but Diſtreſs L 
and 8 H.'6. 23, 30. Utlegat ' lies not 
Detinue for Charters and other Goods 3 fas - 
the Charters,draw the other Goods to them, 
ar. 6. =—_ —_— (4 4626k5 
Upvn a Cap' wkgat' re 
yer peg rg, an Houſe: bit t 
Plaintiff ſending a in another f 
Name, feigned an Outlawry where 


7 . 
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abuſe of Proceſr,and 


was but a Letitas, tis an 


he Fined 501. Heb. 263. 


aterbouſe 


is Outlawed for Treaſon, Peer 


W. 


- 


HH 


one that 


TELE 


£24 REA 


THe 
Hl oh 


276 lured Ontlews. 


ſhewing; there was vo Sermon: Foa the Ste: 
they who}, wageng and if 
no0e Divine Service, Ow. 49 | 
The Sh. made a. Leaſe to one. Outlawed 4 
and. that he was Outlawed again 3 then + 
came the General Pardon, reſolved he was 
omen old. Ong Sree 
T | Second Outlaw 
nl a Ae CS end mas 


Wlrarm: 


In his Goods, Ow. 116. 


obs t Powel,, ok 
oron / naming 
h__— cu are Mm I 
HS Pg 358, 528, 


331,923 og 


,.and vide di 
SI = r= 
IT 


td, A &, 2a 
2 445: 
None 


6 Aw 


tll-the, 


Ontlawries and Outlaws; wy: 
| before 


when he is of an Outlawry 
gment, with an its ' becauſe he 
1s to Anſwer to the 'Partys bur' when tis 


ahier Judgment, "ris its Jalbeſas”” 


& 172. EROS 
Treſpaſs by 7. S. plea that he was Oit- 
lawed by the name of F. S. de D. be pleads. 
that he lives, and ever did, at $. it ſein 
yoo: for it muſt be intended another per- 
by Little: vide M. 41 H.6: pl. 19. inan 
Attion e by F. D. 
ns Bail for che by the name of 4, 
tleman, and Outhawed on it*- 


Eſti 
mt t 30 Addition needed'in the Ree 
bnwinſd che Statute ſpeaks of Original, 


10 E. 4. pl. 10. 

An Outlawry in Cheſt er or Darkaes, 5 not 
pleadable at Pabarca for they have bur- 
private Juriſdiction per ſet? 5 but ary Outlaws! 
ry in Lanc' here per les Serjeants Cond” lower- 


per Ontlar' de Parliaw' 12E.4.56.4. 
One taken by Cap' wilegat, that 
his Name is 7. Stokes, not , as Na» 


med; and prays Scire F acias; for the Plain-- 
nff ſays, he 1s known by the-one and the” 
other Name, iſſue of Fi mae 1 1 
FO 14. £. 4-p!. wh . 


"i 
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rys 
IFthere were no Add in the firſt Writ, 
there muſt-be none Exig'z for they muſtnot 


, Th. 16 E. 4. pl. 15. | 
lawry in an Indi tof Foreſtalling, 
ed, becauſe Parties of Outlawry he 
not in that Caſe, P.22E. 4. pl. 13. 

. One Quilawed of Felony, comes in by 

jb Carpas and pleads Miſnomer, and if he 

| bave it by plea, or be put to Writof 
Error, and fue Scire Facias againſt the Meſa 
Lord, doubtful by me he ſhall not avoid 
it by plea, for the difady' of the Lords alii 
he may have Sore Facias on this plea; and 
; if he ſhould bring a Writ of Error, it muſt 
be oy Tn Name in the Record, which 
will be an Efogpel, M. 22 E. 4. pl. 22: 

. If a Super be ſued, though not deli- 
yered to the Sheriff before the $5. Exit", the 
 Outlawry ſhall be reverſed 4 and if deli 

vered to the Sheriff who certiftes the Coro» 

; ner ſo; and yet becauſe he appears not for 
him, Outlaw him; ſhall be reverſed ; 
forthe Superſedeas is of Record, 4 E. 4, 42: 
«b, Mo. ph; 199. 
on makes a Leaſe to a perſon Out- 
leweds for the Render' of Rent makes him 
capable as-a'Farmer ; then- he is Outlawed 
again 4 then comes a General Pardon; and 
it ems that reſtores him by the word Deu- 
mw in it, againſt the Forfeit on the laſt 
Outlawry, and bideas, the King a—_— 


- 


, - - - _—_ 4 
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Leaſe ro Commence from the Forkeiture,End 
or Determination of a former "Texm, . the 


1- Leſſe 18 OT yet the a, Term ſhall 
not begin, Mo. pl. 378. 

One recovers in al oe 
fore OOO is Ou = te 
have a Scire Mn Bs or be ca 


ror bur is to profecy 


nd the Ki 
wor Outlawry, he bal Rav 
cis and outs 'the K 
Reverſal he is am. (A 


Principal, not Acceflaries; theteions if 
Advowſon were ap t, and jt become 
void, whilſt the 


Hand for Outlaw 


a 

Hands, and the Kin 
ſhall avoid it after 
Advowſon 1s the Principal ing.q 
Pe, o Ne ge ge of ut. 

inſt Cornwa 27. 

® The Sheriff ter "TH : $1.4 
Ge. where it ſhould be &7- Com { wr 


i180. Outlawries aud Outlaws; 
that the Qutlawry was reverſed, though di 
many Prefidents that paſled ſabſilemter”, Co. 4. 


rep. 95: 2 
My Lord Co. fays, the better Opinion of 
Books is, and fois his, that Debts by fimple 
Contra, or for which one may wave Law, 
are forfeited by Ns os with him his 
cirs, agree the op. And. and other 
i ft 128. b. Ke fays Debts,  &«c. which ph 
cettain are, forfeited; not Damage, &c. un- 
cert'z but ſb'1o, 22, tis aid, in Debt, on a 
Contra, Outlawry in Plaintiff, Abatement, 
Becauſe the Defendant not forfeited ; but 
a a Bond "tis pleaded in Bar, becauſe the 
[ forfeited, Co. 4. rep. 93. 4. 95.4. 
* "My Lord Cook ſays, that at Common Law, 
i the Party was' Outlawed, he was at an 
end of his Suit, and put to his New Origi- 
nal; yet he granted no Capras lay in Debt 
at Common Law; o it ſeems Outlawry lay 
where no Cap" lay at Common Law. Gar- 
wer's Caſe, Co. 5. mp. 58. 4. 
'-"One Outlawed in Debt, after Judgment 
gies after the General Pardon, wherein 'tis 
ovided *none take Advant' of the Party 
that is Onrlawed after Judgment, without 
'Deisfying the Plaintiff, and having the Par; 
don allowed in Scire Facias, yet reſolved, 
Firſt, "here the |Outlawry was pardoned, 


-quoed the King , and may make Execu- 
tors, and take Advantage of the Pardon. 
; | _ ** "Secondly, 


Cr \ 


Outlawries and Outlaws, 18: 


Secondly , Here being no Capias ad ſatiſ- 
fac , which he againſt the Executors,/ nor 
no Scire ns mates nr 
fatisfying the , may it with 

og facies, Sir Edward Fetton's Cale; 
Co. 6. rep. 79, 80. MITE 

Outlawry reverſed, becauſe the Exigent 
required the Sheriff to Arreſt ifs ha- 
"beat Corpw, in Cro. Trin. and St. is of no 
fignification; Dr. Drurie's Caſe , Co. 8. 
rep. 144. 4. 

One Arreſted that had Priviledge, ſues 
a Swperſedeas, and after is Outlawed; there | 
is a Nullity in all Proceedings, and the / 
Outlawry declared void, without ſuing any 
Writ of Error, Co. 8. rep. 143. 6. 

Outlawry by Aſ# being avoided by 
Plea, 'tis held by Cre. that its no Derer- 
mination -of the Original z but he might 
have proceeded in the Original, ſuing: a- 
nother;z but the firſt Original ſhould have . 
excuſed within the Statute of Limitations. 
Sir Thomas Finch againſt Lamb. Citer. Juſt. 
ſembl, con. 1 Cro. 214, 215. >, 

Exigent againſt three Men, and two Wo- 
men, ' ret” mon comperner', ideo A 
Com" wtlegat” exiſtant, ill ; and rev be- 
cauſe not ſaid, nec eorum aliquis ft, 
2. The Women ought to have been weviats. 
Middleton's Caſe, 2 Cre. 358. 12. 


N 3 It 


-. 
#4 


i232 Outlawries ond Outlaws, 


It ſeems one cannot aſfign for Error, that 
he was beyond Seca at the time of the 
Outlawry pronounced z but time of the Exi- 
gent; For if after Exigewt one fly, he can- 
not for Error, that he was beyond 
Seaz and if he do, the Attorney General 
may reply, that he departed after the Exi- 
git. Carter's Caſe, 2 Cro. 464- 


Partition. 


[ 183 ] 


Partition. 


F two have one Mannor in Common 
before Partition, the one is ſaid tohave 
dimidinm Manerii; but after Partition, 
he is ſaid to have medietatem Mamerij : 

And 6 after Partition, if one of them be 
ouſted by Force, the Indictment ſhall ſay, ave» | 
dictatew, not dimidinm Manerii. 


Priviledge. 


Ne of the Clerks of the laſt 
his Priviledge, by ſuing out a 
ſedeasr in the Common Pleas: For by that 
Writ, he ſubmitted to the Court there 
and then his Priviledge ſhall not be allowed 


there. 


Parſcn. 


Bifb.F F a Parſon that hath-a Berefice, 
made Biſhop of the ſame Di 

he acccepts of the Biſhoprick, the Pa 
thereby yoid;z for that he cannot 
Viſit himſelf: So that a Man cannot have 
N 4 two' 


184 - Parſon. 


two Benefices with Cure of Souls, Sizml & 
Semel; but the firſt is vaid by Acceptation 
of the Second, 7 EY 
Tith. The Tith of thoſe things which pro- 
ceed from the Earth; as\Hay, Corn, Apples, 
and ſuch like, ought to be ſevered upon the 
Ground (or place where they grow 3 ) but 
not fo of Sheep, Pigs, ee. becauſe they are 
of another Nature: And if a Man haye 
$ in two Pariſhes, the Parſons of both 
ariſhes ſhall have Tith of them. Willows, 
Hotn-bane and Sallows are Titheable ; bat 
 "Timber-Trees, as Oak, Aſh, Elme, &c. are 
* not, nor the Loppings of them ,' contre, if 
they be fell'd or lopp'd before the Growth 
of Twenty Years, per totam Curiam, Hill. 8. 
4 Ny in Communi Banco. 
Plea.” If a Parſon makes a Parol Agrees 
ment of his Tithes for his Life, and after- 
SR__ the fame to another, who ſues 
for ithes, Concord is no Plea in this 
' Caſe; but by' Warberton Juſtice, a Parſon 
may grant his Glebe Corn before it be Sow- 
ed, and good for a Year. Trin. 10. Jacobi 
i= CB. | 
a Parſon gives 107. to the Patron, to 
ent” him to the next Avoidance, (the 
arch | fullY it'is Simony : So if the 
other give it to ſuch intent. Mich. 14 Jacobi 


: 


tn Comminni Banco: Bur if the Parſon who is 
in by Six dies, if the King' ſhall preſent, 


quere 
A 
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et vide" ibid' in Puare impedit inter 
Winkom comb; ot Epyopes Winton', & ee 


CY 
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Bond- was made and delivered as'the 

AQ and Deed of A. to B. for the uſe 

of C. which Bond B' offered toC. but C. re 

fuſed to accept the ſame from B. yet B. left 

the fame with C. to take, and+ the Bond 

being ſued, 4. pleads the whole Matter, and: 

fo not his Deed: And upon a Demurrer, 
Judgment and Bner”. 

If the Condition of an Obligation beito 
pay 201. 7. Maii, and the 
folvit ad diem, although he paid theſaid-201. 

to the Obligee, the 8th. of April por 
a good Plea tofſayhe paid it the 7th.of 

For if it be paid before, it's paid at the day 
im the Condition mentioned; and the Intent 
and Subſtance of the Condition, is obſerved 
and diſcharged. 

Three are bound in one Bond, and every 
_ them joyntly in the wholez the Obliget 

aterwards gets Judgment againſt one: of 
them, and brings his Action againſt the Q- ; 
ther: This Recovery is no Barr; for itisno 
SatisfaQtion of the Debt 3 but an Toaratips: ws 
$a good-plea in this Matter. 

Obligation dated 8th. of December ( 
and doth not ſay the Year of our Lord 
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nor the Year of the King's Reign, the Date 
is void, and the Soom as without 

: and the Plaintiff may count how the 
delivered to him any day when 


. I. Ads and Statutes inpleadingneed 
recited wholly, only the part 
Branch that concerns the Matter. in 
, becauſe every Branch is an AQ of it 
Secexs 


FALL 
: 


Ft 


_ 
F- 


in Bar. 

If Tenant in Tail of a Manor, whereunto 
2 Vithin is Reguardant, diſcontinue and 
die, and the Right of the Intail deſcend to 
the Villain himfelf, who brings Formedes, 
and the Diſcontinuee plea Villanage. 
This is no Plea, becauſe the Deveſting of 
the Manor, which is the Intention of the 
Suit, doth include this plea, becauſe it de 
termineth the Villanage. 

Reg. '2. Pleadings muſt be certain, that the 
Adverſe Party may know whereunto to att 
ſwerz or elſe he were at a Miſchief; which 
Miſehief'is rem=died by D:aexrrer. 

If tenant in Ancient Demeaſne be dilſcized 
by the Lord gwhereby the Seigniory 1s (uſpen- 
ded, and the Difieizee bringeth his Aſlze 
in the Court of the Lord. Frank Fee is no 
plea, becauſe the Suit is brought to _ | 


H 


mw * TT _ —-- _* _ = 
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the Diſſeiſan, and (o to revive the Scigniory 


io Ancient Deaveſne. 
Fa Man be Amainted and Executed, and 


agen p de hates the At- 
—_ and t 


by the 
pA mr or » to interupt the 
= ing in of the ſame Writ, This s ac 
then he were without Remedy, ever 
Fd the Actoinden, 

If Tenant in Tay] diſconticue for Life, 
a Rent, and the Iffue bri Uh 
wedon, and the Warranty of his 
with Aſet: be pleaded againſt bim, and 
the Aſetts is laid to be no other, but his Re 
verſion with the Rent. This is no plea, be+ 
cauſe the Formedon, which is ro 
undo the Diſcontinuance, doth incluſively 
undo this new Reverfion in Fee, with the 
Rent thereunto annexed. ; 

If a Man be attainted of two ſeveral At- 
tainders, and there is Error in them both, 
there is no reaſon but that there ſhould be 
a Remedy open for the Heir to reverſe thoſe 
Attainders, being Erroneous, as well if there 


were twenty as ONE. 
And therefore, if in a Writ of Error 

brought by the Heir of one of themsz the 

Attainder ſhould be a plea | F; 

and fo again, if 1na Writ of Error 

of the other, - the former ſhould be a 

| theſe were to exclude him unterly of 


Right 


we 


FE 
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If Tenant in Tayl of two Acres, make two 
ſeveral Diſcontinuances to ſeveral perſons 


for Life, rendring Rent , and bringeth a 


of W. Acre,the Reverfion and Rent 
B. Acre ; and fo contrary, it 
ems tobe a 


ſhall be a Barr : And yet there is no doubt, 
butifin a Formedon, the Warranty of Te- 
nant in Tayl with Aſetts be pleaded, it is 

cation for the Tue to ſay, that a 


Replicat 
Pres depenct by 7. 8. to evict the Af 


An Attorney may plead wot informed to an 
Adtion, if his Client doth not give him or- 
der to plead otherwiſe : For this will fave 
Damages in a Writ of Deceit, 


Fit ſhould be brought againit him. 
ages | In 


the 
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In an RO OG 


acias againſt Marc 
- En FE Reg 


Bail). was not ſufficient _—_—_—_— ro. 

them io - $0 that his Rendition s 1n- vain; 

and nothing worth, and the Death:is 

anſwerable z which if true; 1s a 

the Bail, * Hrs 
Reg. 3. Imvall ImperſcCtions.of 

whether it be. 1 Ambiguity, of Words, : 

—_ IrIrIs..9 rage of 

"6 Averments, Ea wires Ars 
ſtrongly Fake agaunlt humithar pleads 


_ 
8: 


TH 


pon he the Demandant re-en- 
ſcized, until by the Defen- 


FE5 
(ni 
: 
| 
7 


W 


& 


p 


a 


car F-D. dffiſes, 
. 4- $0-wpan 

ReGrencersifan Attion of Debt be brought 
aq” whey 7: B. Sheriffs of London,up 
ond an | 
upon 


, and the Plaintiff doch veclare 

an Execution, by Force of a Recove- 
in the Priſon of Ladgete, ſub Cuftodia 
{& and'F.' D. then Sheriffs in x H. 8. and 
he fo continued ſub Cuftodia 7. B. 
and J.G. in 2 H. 8. and fo continued 
Cuftodia F. F.cand F. P. in 3 H. 8. and then 
was ſuffered ro cſlape: 7: F.and J. P. plead, 
before the-Eſcape at ſuch a day, Arm 

in narrdtione ſpecificat', the land 7:8 

3. D. «dtunc Vicecomtes, ſuffered _ 
Cape 
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This is noo Plea, becauſe there be three 
ihed in the Declaration; and it 
ſhall be hardeſt taken, that it was 2, or 3 
H. 8. when they were out of: Office 5 and 
yet it is nearly induced by the diane Ficecs- 
mites, which ſhould leave the Intendmenc 
dead yu mag Fg. = 
on ſu th t to be Sheriffs; that 
gpm rome ornm—— 
ed i= Fait: For it may be miſhid by 
Plaintiff : a > therefore the wer ry my 
Meaning to diſcharge themſelves by a for- 
mer Eſcape, te not in their th 


ther this Entry was in the Life time of the 
Anceſtor, or after the Warranty deſcended ; 
and therefore it ſhall be taken in theftricteſt 
Sence, that it was after the Warranty deſcen- 
ded, if it be not otherwiſe averred, 3 FE 7. 
2, 3 Plo. 46. 4. of Words: . 

For Improperty ords, If a man plead, 
that his 7. died, by Proteſtation fer- 
zed, and that J. S. abated, &e. this is no 
Plea; for there cannot be an Abatement,un- | 
les there be a Dying ſeized, alleadged in 
Fait ; and an Abatement ſhall nov be 1mpro- 
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taken for Diſſcifin in : For | 

ords make Pleas, 38 H. 6. a3 a 6:3. 
war Dnewry decereghr be we red in 
ſo ſei 


as of Fee of 10 Acres ;and 
"id demiſe the ſaid: 10: Acres tor 
Rn va mn 0 
the'Date of the Deed, the other 

ty from the Siarrender, Expiration, or other! 
Determination of the Eſtate of 7. D. qui te« 
wet; predic” medictat' ad termimm vite fud 
Reddend 40 5. Rent. This Declaration is 
inſufficient, becauſe that the Seiſin that he 
hath alledged in himſclf,in his Deaveſme, as of 
Cops in the whole, and the wut bogs 
the 'Moyety is repugnant; and 1t not 
be Cured by taking the laſt, which is ex- 
preſſed to controul the former, which is but: 
general and formal; but the plea 1s naught; 
and yet the matter in Law had been | 
to _ - S——_ him to diſtrain for the 
.7.A Bar may begood toa Common In- 
” not to every Intent : As if Debt be 
inſt Five Executors, and Three 
make'Default, and two appear, and 
in Bar.5'# Recovery had againſt then! 
oo hand nothing in their hands os. 
Nm that Suwm: If this Barr: 
foul be taken ſtrongeſt againſt them, it 


intended, that they might have 
abated 
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Obligation, that if the Wife of the Oblj 
does Deceaſe before the Feaſt of Sr. 
the Baptiſt, which ſhall be in the Year of 
our Lord God 1598, without Iſſue of her 
be 


Body. by her Huſband, lawful! mg 
then livin : that then the Boad 
void : And in Debt brought upon this Ob». 
- the Defendant pleads , - that the 
oman died before the ſaid Feaſt, without 
Iſue of her Body, then living : If this Plea 
ſhould be taken ſtrongeſt againſt the Defen- 
dant, then ſhould it be taken, that the Feme - 
had IfTue at the time of her Death; _ 
Q 
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Iſſue died before the Feaſt: But this ſhall 
not be ſo underſtood, becauſe it makes a- 
_ the Defendant: and it is to be brought 

on the Plaintiff's ſide, and that without 
Traverſe Dyer 16, 17. 

Non —_ to an Attion of Debt upon a 
Leaſe in Writing, was adjudged an ill Plea, 
and a Repleader awarded thereupon by the 
Court, Mich. 44, and 45 Eliz. Rot. 158. is 
Banco _— 

P, $. Covenant to make me an Aſſu- 

the Colts and Charges for 
ran, | paying he ſhall not barr my A&i- 
venant, by ſaying, he was my to 
_— it, unlefs he bring the Writin 
ſed, and ready to Sea Sea], and I refuſe 0 pay 
the Charges accordin 1 y. 

Debt againſt an Executor, who pleads 
three Jud ts of an 100. a piece; and 
that he had paid 40/1. in Satisfa&tion of two 
of the Jud ts; and that he hath nor, 
nor ha c. preterquam, &c. the ſaid 40 L 
and"20 L more, which is not ſufficient to ſa- 
tisfie the other Judgment, upon which the 
Plaintiff demurred and adjudged for the De- 
 fendant} for itsbut in cffect,a plene adminiſtre- 


vit ſpecially. 
Adminiſtrator durante minore etate, if he 


waſts the Goods of the Infant,he (hall be pu- 
niſhed as an Executor in his own wrong, 


It 


* of 
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If an Adminiſtrator brings an Afton of 
Debt, and averrs in his Declaration, how 
that Adminiſtration was granted to him at 
London, and the Letters of Adminiſtration 
. bear Date in another place and County, the 
Plaint ſhall abate. 

Upon a Scire Facias againſt two Executors, 
the Sheriff returns »ul/a bona againſt both, 
and Devaſtavit to the Value of the Debt a+ 

inſt one of them; whereupon another 
Fire Facias i[Iued forth, and Judgment was 

obtained only againſt him thereupon by De- 
+ fault, and after that a Fieri Facias de bonis 
is againſt him alone, 

If there be two Executors, and the one of 
them confeſs the Attion, and the other lets 
it go by Default, or pleads non eſt faum, or 
__ admimſirauit, Judgment ſhall be againſt 

h, de bonis Teſtatoris. Divers Executors 
are but in the Nature of one Perſon; Fox 
they all repreſent the Perſon of their Teſta» 
tor: And if the Action had been brought a- 
:4inſt him in his Life, he ſhould have made 

t one Anſwer. 

If Debt and Damages be recovered againſt 
one, and before Execution he diesz upon a 
Scire Facias againlt his Exccutor or Admi- 
niſtrator, you ſhall recover only de bois 
teſtatoris , and not de bonis propriis, be- 
cauſe the Prayer of the Scire For is only 
de bois Teſtatoris 3 and the Court will not 

O 3 Cx 
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exceed the Prayer of your own Writ. 

Reg. 9. The Defendant may plead an Owt-/ 
lawry in diſability of the Plaintiff, before 
Imparlance; but after Imparlance, he cannot 
plead indiſability of the Perſon; but he may 
plead it in Barr of the Attion, 32 H.6, 33. 
35 Hl.6, 36. 

In a Writ brought by one, as Son and 
Heir to 7. 8, after Imparlance, the Tenant 
cannot plead to the Writ, that he is a Ba- 
ſtard, or that he is not Heirz but he ma 
well plead it in Barr of the Action, 22 
4, 35+ | 
An Owtlawry is a good Plea in Barr of an 
Action of Debt : For by the Outiawry of the 
Plaintiff, the Debt, if it grow due by Spe- 
cialty, is veſted in the King; __— of an 
Action of Debt upon Contra@: For in thar 
Caſe, the Dcbtor might wage his Law againſt 
the Debtee, whois Outlawed, 15 E. 4,4. 

By 1o H.7. it ſeemeth, that an Outlawry 
gocth rather in Barr of the Action, than to 
the Writ; for there it is ſaid, that where a 
Man cannotÞlcad to the Writ, but by ſhew- 
ing of a matter in Bar, there he may ſhew 
ir, and conclude to the Writ : For in an A- 
Cion-of Debt, a Man may plead Ontlawry in 
the Plaintiff, and conclude to the perſon, 
and. yet the matter gocth in Bar; and he 
may plead it alſoin Bar, and conclude to the 


Aion, 10 E 7,11, 
Aſter 
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- After a Voucher is counter-pleaded, and 
the Tenant put to another Anſwer, he may 
notwithſtanding plead, that the Demandant 
s Outlawed; but after Voucher, the Tenant 
cannot plead to the Form of the Writ, 21 E. 
< 64 5 E. 3, 223. be 

If a Man pleadeth, that the Plaintiff is an 
Alien born, or a Villain, or an Outlawed 
Perſon, it is left to his Choice, whether he 
will conclude theſe ſpecial Matters to the 
Writor to the Action, 32 H.6, 27. 

If the Huſband and Wife bring an Aflize, 
and a Feoftment or Releaſe of the Huſband 
or the Wife ; or of ſome Anceſtor of one of 
them be pleaded in Bar, both of them ſhall 
be barred, 21 R. 2. Judgment 263. 

An Exception taken to a Writ, propter de- 
feinm Nationis, vel potins defetum Subjetio- 
#is ligeantie, is peremptory, and the Ation 
© capnot be revived by Peace, or League ſub- 
ſequent. Theloal Digeſt' de Briefs. Lib. 1. Ca.6. 

King may grant Licence to Aliens to 
implead; and that ſuch Aliens as come into 
the Realm, by the King's Licenſe, and fafe 
Condu@, may uſe Perſonal Ations by Writ, 
though they be not made Denizens. And 
Denizens lawfully made by the King's Grant, 
and ſuch Aliens born which are within the 
expreſs words of the Statuie of 25 E. 3. may 
ule Attions Real by Original Writ. Tkeoloal 
wbt ſupra; 
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' If a Man be Excommunicated, and he ſu- 
eth an Aion Real or Perſonal, the Tenant 
or Defendant may plead, that the Plaintiff 
is Excommunicated : And thereupon he 
ought to ſhew the Biſhop's Letters under 
his Seal, teſtifying the Excommunication z 
and then he may demand Judgment, whether 
he ought to be anſwered. But if the De- 
mandant or Plaintiff cannot deny this, the 
Writ ſhall not abate; but the Judgment ſhall 
be, that the Tenant or Defendant, eat inde 
fone die; becauſ::, when the Demandant or 
Plaintiff hath purchaſed Letters of Abfoluti- 
on, and they ate ſhewed to the Court, he 
may have a Re-fammons, or Re-attachment 
upon his Original, according to the Nature 
of his Writ, Lit. Lib. 2. Ca. 11. Sed. 42. 

An Action upon the Caſc was brought, 
and the Plainrift ſet forth, that a Jury was 
Impannelled and Sworn; and that one of 
the Jurors was challenged, for that there 
were not 12 Jurors. Talis de Circumſtanti- 
bus was awarded, and another Juror Impan- 
nelled ; and (© legitinreo modo acquietatues fut 3 
bur this was held Erroncous per totam Curiam: 
For it doth not appaar, that he was /egitimo 
modo acquiet atur, becauſe he doth not fay, 
that this other Juror was ſworn , Mich. 8. 
Ja. in C. B.. | 

Ree. 10. If a Man plead a General Act of 
Pazliam-nt, and mif-recite the ſame, yet it 
(hall 
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ſhall not prejudice* him, becauſe the Judges 

| t to take notice of it, per totaw Curiams 
«ul tiel Record” cannot be pleaded againſt 

a General A of Parliament, although. it 
cannot be found z per Coke Chiet Juſtice, bs 


4. 

Reg. 11. Note by all the Juſtices for a ge- 
neral Rule, where a thing alleadged doth 
confeſs and avoid my Plea, I may Traverſe 
it, 7 H. 6. 13 Elz. Dyer. 

A Copy-holder pleaded, that per Licenti- 
am Dominorum Manerii adtunc exiſtentinm, 
- he made a Leaſe for Years, to J. S. and 
rul'd to be an ill plea; becauſe he hath not 
ſhewn what Eſtate the Lords have in the 
Mannor : For they may be only Tenants at 
Will, and ſo cannot give Licenſe to make a 
Leaſe for Years, although they have Power 
to grant Eſtates by Copy. 

Man brought an Action of Treſpals for 
his Horſe taken : The Defendant ſaid, that 
the Plaintiff gave him Licenſe to take his 
Horſez and farther ſaid, that he was within 
Age at the time of the Licenſe, &c. Afﬀer- 
wards the Defendant ſaid, that he was not 
ſciſed long time before that the Infant 
thing had, &c. and fo poſleſsed, until 78 
took and gave to the Infant, This is a good 
Departure, becauſe that he doth not main» 
tain his Barr, ſc. his Licenſe, 5 Hl. 7. 


O 4 Aſliſe 
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Afliſe, the Tenant pleads, that his Tenant 
died without Heir, he ſhall not be received 
to ſay,that he committed Felony, for which 
he was attainted,becauſe that it is new Mat- 
ter, and not purſuant. 

An Obligation did bear Date the firſt day 
of May, and was delivered the. 20th. day 
afterwards; the Obligee releaſeth the Second 
day of May; which Releaſe was delivered 
the ſame day: This Releaſe is no Barr, quod 
nota. If the Obligee brings an Action, and 
declares upon a Bond bearing Date the firſt 
day, &c. and doth not (ay that it was af- 
terwards delivered the 20th. day, the De- 
fendant ſhall barr him by the Releaſe, which 
was made after the firſt day; and the Plain- 
tiff ſhall not reply, and ſhew the firtt Deli- 
very of the Bond the 20th. day for that is 
a Departure, and becauſe that he might have 
alleadged it it at the Commencement. | 

By Keeble, where the Defendant in Tie(- 
paſs fortifies his Barz and there 1s no other 
Matter but purſuant to the Barr, and goes 
before the Barr in Conveyance of his Title: 
This is no Departure; but where the Barr is 
befcre the Matter ſhewn in his Rejoynder, 
this is a Departure : As in Aſliſe, the Defen- 
dant pleads the Dying ſciſed of his Father, 
ard gives Color, &c. The Plaintiff pleads 
the rcoffment of the Defendant atter that 
Deſcent 3 the Defendant rejoyns, and faith, 


that 
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that Feoffment was upon Condition, which 
Condition was broken, and ſo he did re-en- 
ter. Now this is a 3 for the Barr 
was before the Feoffment : But if the Tenant 
in Aſſiſle Gaith, that 7. S. was ſeiſed, anden- 
feoffed him, and gives Colour, &c. and the 
Plaintiff Gaith, that J. S. diſſeiſed him, and 
enfeoffed the Defendant, upon whom ' he 
w-enter'd, and was ſeized until, ec. if the 
Tenant rejoyn,that after the Diſſeifin, he re- 
leas'd to & ſaid JF. S. and then he enfeoffed 
him. This is no Departure, and yet he mighe 
have pleaded it at firſt. 

Alſo, if the Plaintiff plead a Feoffment 
ypon Condition to F. S. and that the Con- 
dition is broken 3 and that thereupon heen- 
tred, the Defendant may ſay, that he relea- 
{d to F.S. after the Condition broken; and 
then he enfeoffed him. 

A Man pleads a Feoffment in Barr, in AG 
ſize of the Plaintiff ; and the Plaintiff Gaith, 
that he Let to him for Life, and afterwands 
he made a Feoffment, by which he entered; 
the Tenant may well ſay,that after the Leaſe, 
and before the Feoffment, the Plaintiff re- 
leas'd to him: This is no Departure, becauſe 
that it is purſuant; and yet it might have 
been ſaid at firſt, 1 E. 4. 

Nuare Impedit againſt a Biſhop, he pleads, 
that he claims nothing but as Ordinary, and 
demands Judgment, &c. The Plaintiff re- 


plics, 
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pies, that ſuch a day he 

ch a perſon, whom he refuſed z to 
which the Bi rejoyns, that the Church 
was void (and how) and that there» 
_ he collated by Laps, Judgment, ec. 

is is NO -w L Los 6. 

In Afiize, t pleads a Leaſe 
of the Plaintiff for Years, which is yet in be- 
ing; the Plaintiff ſhews the Alienation of 
the Tenant ; the Tenant faith, that the Plain- 
tiff releaſed to him after the Leaſe. This is 
a Departure, by Marten, 3 H. 6. Precipe 
reddat, the Tenant pleads, that F. S. was 
of the ſame Lands, and that they were 
deviſed to him in Fee; by Force whereof 
he entred, and givesColour, cc. The Plain- 
_ rifffaith, that F.S. was ſeized, and that he 

died ſeized; and that the Lands deſcended 
* to him, as Son and Heir; and that he entred 
cam hoc, that he will averr, that the ſaid J.S. 
was within the Ape of 21 Years, at the time 
of the Deviſe. The Tenant rejoyns, that 
'the Cuſtom is, that every Infant of the Age 
ef 15 Years may Deviſe; and that he was of 
the Age of 15 Years at the time of the De- 
viſe. The Court was of Opinion, that it 
was a Departure, 37 H.6. 

In Aﬀtize, the Tenant pleaded, the Dying 
ſeized by Proteſtation of his Father : The 
Plaintiff ſaid, that J. S. was ſeized, and 


cnfeoffed him, and fo ſeized, &c. To which 
the 


reſented to him 
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the Tenant replied, that his Father (by Pro- 
teſtation) died ſeized; and that 7. S. did a 
bate, and enfeoff the Plaintiftz and that 
the Tenant, as Heir to his Father, entered, 
and was ſeized by Forteſcue This is no De- 
becauſe the Tenant hath maintain- 
ed his Barr, and hath only added new Mat- 
ter to maintain it, 37 H. 6. 
If a Man plead a Gift in Taylm Barr, and 
the Demandant reply, me done pas; if he 
ſhew a Recovery in Value, it is no Depar- 


ture. 

In Aſliſe, the Tenant pleaded hors de ſon 
Fee; the Plaintiff ſhewed that the Tenant 
held of him i{fz#t de ſon fee, and the Defen- 
dant ſhewed a Releaſe of all Right. This is 
2 1 Wt becauſe this plea was a Barr, 

7. 
, In Formedon, the Tenant pleaded, ne dona 
pas 3 the Demandant ſhewed a Recovery in 
Value {ſort dona; The Tenant ſhall not 
d a new Barr, becauſe that that would 

a Departures quod note, 21 H. 6; | 

Ree. 12. In all Pleadings, where youclaim 
as Legatee, you muſt ſurmiſe the t of 
the Executor, as cui quidenms dimi idews 
JS. conſentivit. After Verditt the Plaintiff 
dies, 7:iz. bcfore the day in Bank 4 in Error 
brought, this is aſſigned for Error, and the 
Plaintiff per Attornatum ſunm, pleads, that he 
was alive; 'twas tried, and found that he was 


dead. Argu- 
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by Mr. Aer, That there was no 
Tryal proper for the Cauſe ; for that the I- 
ſuc was joyned by a Stranger ; and that there 
t to be a Scire Facies againſt the Exe- 
cutors, or Adminiſtrators of the Plaintiff ; 
and that the Writ of Error is diſcontinued. 
But per fotam Curiam the Tryal is good, 
and the Judgment reyers'd for that Errorin 
fait, Mich. 14 Car.2.in B.R. Dove vers' Dinkey. 


[ 205 ] 


Quare Impedr. 


| LHuare Impedit, to preſent by Turns 


to an Advowſon 1n Groſs, Three Judges 

were of Opinion, that the Commence- 

ment, how it came preſentable by turns, 
muſt be ſhewed : But two Judges were of a 
_ Opinion, Leek againſt Coventry, 
3 Cro. 111. 

A Viccarage, and none preſented to it 
for one hundred and ſixty Years : Reſolved, 
that all Viccarages are taken out of the Par- 
ſonage, and are not remitted to them by 
Non-uſage , without ſome AG. Robinſox 
againſt Beadle, 3 Cro. 873. 

Snare Impedit by the ag ag A. he 
pleads, that the King made a Leaſe for Years, 
to 7. S. and during the Term 7. S. preſent- 
e& him, ec. And it was moved, that he be- 
ing Incumbent, could not traverſe the King's 
Tile, without making one for himſelf; but 
ſhew that he came in by Ulurpatwn during 
the Leaſe; but in the Wrir, it was exeept- 
ed, that the Patron and Ordinary are not 
named, but only the Incumbent, which 
they ought to be in all Caſes, but that of 

Colla- 
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Collation; but becauſe the Defendant ſhews, 
that he came in =o5 2mag Term, in which 
Term the King could have no Right, it was 
ad for the Defendant. Regina verſus 
: vide Co. 7.rep. 26, 27. 25 H. 6. 
62. 4. + He, Sel by ac 
Writ againſt the Incumbent only adj 

i, daticnd, by 46 E. 3. vide 7 E. 3, 11. 

H. 4, 26. Writ againſt the Incumbent on- 
y good, 1 Leon. 44, 45, 46. vide 47. E. 3. 
KO, Il. 

x wo Impedit, and Counts of an Advow- 
ſon appendant, that 'tis become void, and he 
preſented J- S. The Defendant pleads , that 
tis in Groſs, _ Let - tim 3 and that he 
preſented 7. S. e boc that 'tis a 
danr, the Fakh, good; but whos 
Count is of an Advowſon in groſs, ec. and 
the Defendant pleads, that 'tis appendant, 
there the Preſentment is traverſfable; not 
that it is appendant : For the Preſentment 
makes it in groſs. Seignior Buckburſ againſt 
Ep. Winton, 1 Leon. 154. 

In a 2xare Impedit by Tenant for Life, 
Exception was taken, becauſe he counted 
of a —_—_ -# 464 in himſelf, and laid 
not in his Leffor; bur adj ? 
For the Leſſor may lay a ar enong 
his Leſſee; therefore 'tis good for the Leſſee. 
Palmer verſus Epm. Peterborough, 1 Leon. 230. 
Co. 5. rep. 57. b. 3Cro. 518. vid. M.7 E. 4.pl.22. 
cow. 3 HH. 5.4 Accord. Dude 
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Quare Impedit ark dag, = and 
and Jud ty - an kany Fg rit of 
exit, and avoid the Judgment for Naw 
guons 5 RE ———— 
and affigned, could not 
Adjourned. Guilliews againſt Blower 
de 3 Cro. 65. They joyn in a Writ 
on a Judgment in a Lxare Impedit 
293, 

FR has had « Bazelicn was preſented 
another, and then purchaſed a Dif 
it came too late, and fo the firſt was void; 
RT 2 be Bk ry it avoids the laſt 
queare. il agai evage, 1 Leon. 216. 
Queen Mary ſeizedofa R cr 


{fo 


: 
: 


\. 


FÞ 


Wo, 


ry it ſelf could not paſs: For by the Appro- 
priation, the Ad-owſor is gone, and not in 
te. Eadem Lex, it it were the Grant of a 
perſon. Regina againſt Lord Lam- 
ley, 2 Leon. 80. M a 

A Common perſon preſents to a Church, 
before Inſtitution he may revoke it, and 
preſent another : But the Kirg may revoke 

it after Inſtitution, and before 1 
wherewith agrees F. N. B. 34 C. but fays, a 
Common perſon having preſented cannot re- 
voke- at all: And Mr. Bacox in his Reading 
on the Statute of Simon, in Avguſt, 14 Car.2. 
held 
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held clear, that a Common perſon may 're- 
voke his Preſentation; and EI 

By the Common Law, Filins now poteſt ſuc- 
cedere Patri in Eccleſia ; and therefore where 
the Patron preſented the Son of the laſt In- 
cumbent, the Biſhop refuſed him 5 but that 
holds not in England 53 but the Patron pre- 
ſented another, whom the Biſhop inſtituted, 
ec, The firſt got a Diſpenfation of the Ca- 
non, and ſued the Biſhop in the Delegates 
and he” prayed a Prohibition, and had i 

both Parties claim by one Patron; 1 
ſi becauſe the latter Preſentment was 
a Revocation of the firſt: If the Biſhop will 
not Inſtitute, &c. duplex querels lies, Stoke 
againſt Sykes, Latch. 191, 192. 

A. brings.a Puare Impedit againſt B. pen- 
ding which B. was inſtituted and inducted ; 
Then 4 ſues in the Spiritual Court to remove 
him, prohibition prayed; firſt, becauſe he 
ſacs in' duplici foro. Secondly, 'tis after In- 
duQion granted,Olzver and Hee , Latch 205, 

Duere Tmpeddi and Counts otan Avoidance. 


The Defendant pleads, that the Avoidance 
was by Reſignation 3 and that he had notice 
the Church continued void fix Months, where- 
by he preſented by Laps, ill ; not ſhewing, 
that it was void {ix Months without notice, 
as it muſt be,not after the reſignation ; wheres 
fore he amended it, H. 1 H. 7. fo. 9. pl.8. 


The 
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The Defendant in a Puere Impedit rever» 
fd a Judgment had againſt him for D& 
fault of a Letter of Attorney, and prayed a 
Writ to the Biſhop, and could not have it 
till he made Title, H. 1 H, 7. fo. t3:pl 28. 

merry ip deſcended to three Siſters, 
to one of which an Advowſon is appetidant g 
they make Partition of x opecks the Advow- 
ſor, and affigned the Mannor, whereto, &c. 
to one, and another- to each of the other, 
and ſay nothing of the Advowſon z and if it 
be Appendant, or in Groſs alternis vicibae, 
viz. Appendant when the Siſters Turn comes 
that has the Mannor, or in Groſs pro toto : 
doubted ; but the Opinion ſeems, that 'tis in 
Groſs pro toto: For the Partition is as a Sale, 
excepting the Advowſor ;, and if the Advow- 
_ not been excepted,then clearly it had 

in Groſs: vide Dyer 205. A Church may 
be Appendant and in Groſs, alternis vicibae, 
M.2 H. 7. pl. 1 - i * 

In a Qnare Impedit againſt a Bi 
daims nothing but as ordinary : The Din: 
dant pleads, that he preſented A. and he 
refuſed him : The Plaintiff replies, that ſuch 
1 day before the Preſentment, J.S. preſent» 
ed one, and then he preſented, whey, - 
the Church became litigious. The Plainti 
Demurrs. The plea of the Biſhop good. Se» 
condly, If the Plaintiff thereupon might pray 
a Writ to the Biſhop, qverez but the Court 
divided ; but it was agreed, that the Biſhop 


* 7 ay . 
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ight. have. pleaded this at firſt; and now 
Tar pie Bc "oft upon Tivle with 9 rag 
prayetts Writ to the Bifhop, either himſelf, 


2x the Metropolitan bur which quere: It ſeems 
« Departures3 H.6,11, 12.4. P. 5 H.7.pl.. 


| iy! it agaip(t a Biſhop; and counts 
that he preſented 4. who was admitted, &e. 
and died, and the Church continued void 
for Six Months ; the Biſhop collated B. by 
lap, and that A. died, fo az it belongedto 
him, &c. The Defendant pleads, that 7. S. 
reſented B. to him, and traverſes the Col- 
tionz and whether the Biſbop in Suit a« 
inſt bi, might ſet up.a Title in a Stran- 
er, to avoid the Plaintiffs Suit, was the 
Queltion? And it ſeems, he having the Cure 
the Church, and to ſee that the Rightful 
trons do preſent, mayz and hereby the 
urpation of J. S. the now Patron, is out 
ff Poſleſſion. 2ere if a Diſturber may plead 
ſuch a plea? Th. 5 A. 7. pl. 2. 
\ One grants Omnia tent«', if an Advowſon 
"tis doubted: For it ſeems it cannot 
& held, becauſe no place for a Diſtreſs ; and 
therefore 'no Tenure of it can be: wid, Trin, 
s H. 7.3.& Co. 1 Inſt. 6. a. 19.b. 154. 4, 7 
what Name,Rents, &c. do paſs; and vide P. 
6H. as 5. ome doubt if an Advowſon 
may pals by Livery and Scilin, ſemvle non, 
becauſe a thing meerly in Grant; be wa 
| aty 
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fon may take Livery by the Avg of a Door 
for his Indu@ion, by way of Seilin: vide H, 
5 H. 7. fo. 37. 4. pur be livery and 12 Hl 7. 
16. Tr. 26 H.8. pl. 1. | 

10n in the time of a Lefſce 
of the Mannor, wherein, ec. i (ſcerns puts 
not the Patron out of Poffeſſion after the 
Leaſe, nor makes not the Advowſow continue 
in force after the Leaſe ended, P. 16 H 7. 


6. Tr. rx H. 7-pl 15: 

Snare Impedit declares, that he 
A. to the Church, being void, e+e. the Des 
fendant pleads, that long before he - 
6d 4. and that he being in P the 
Plaintiff preſents him : it ſeems not gootl 
without a Traverſe, that the Church was 
= when the Plaintif preſented him, P. tt | 

7-p. 1. 

{x Impedit, and lays a Preſentation int 
J. who was ſeiſed, and that his Lands came 
w the _ by the Set. and the Charch 
voided, and he granted to the Queen, the 
immediate Preſemment,. and alſo on pe 
Avoidance: The Queen preſents, 
void again, and was diſturbed. It ſeems, 
the laying theſe Preſentments, makes the 
Declaration double z for one- of ther well 
makes a Title 4 but at laſt they 
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H. 13 H. 7. pl. 7. P.-16 H.6. pl. 11. P. 13 
H. 8. pl. 2. 

. In a Snare Inepedit againſt the Parſon, Pa- 
tron, and Ordinary, they all joyn and plead 
one plea; and Exception taken by Keeble, 
that they have ſeveral Intereſts and Rights z 
and ſo ought to have ſevered in the Plain- 
tiff; and none can plead to the Right of Pa- 

but the Patron, H. 13 H. 7. pl. 24. 
In a B»are Impedit againſt two, one a 
rs at the Diſtreſs, and the other ma 
ult, and a Writ was awarded to the Bj- 
ſhop, immediate quoed him, and the Plain- 
riff with the other Defendant to 
Tryal, P. 14 H. 7. pl. x. 

If the Ordinary refuſe a Clerk for difabi- 
lity, he is to give Notice to the Patron, if 
he be a Lay-wan; but not, if he be a Spirt- 
tual Man, P. 14 H. ». pl. 3. 

Ina Snare Impedit by the King, the Ordi- 
nary pleads, that ſuch a one preſented his 
Clerk to him, and he came to him as he was 
taking Horſe, and bid him come again in 
three days, and he never came, and fo per- 
mitted a Lapſe: Reſolved the Ordinary not 
bound immediately to examine the Clerk, 
but. may take convenient time to do it in : 
for it may be at the preſent time, he is buſi- 
ed in aliis agend' ; and though he pleads, that 
he preſented (whereas his Collation yet it 
ſcems well enough, P. 14 H. 7. pl, 4.Tr. 15 H 
7-ph2. I That 
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That the Clerk has one or two Benefices 
already, is no cauſe of Refuſal : For 'tis a 
Priviledge to the Clerk, and the Biſhop is 
pat to meddle in it ; but Villein is a cauſe 
of Refuſal, whereof Notice muſt be given, 
be the Clerk Lay or Spiritual, Tr. 14 HL 7. 
2. ; 
Grantee of the next Avoidance, brought 
a Prare Impedit againſt the Patron and Or» 
dinary, and recovers ; but perdente lite, the 
Parſon refigned, and another is admitted. 
This the Biſhop returns an the Writ unto 
him 3 Scire Fac* Iſſue againſt the new Incum- 
bent z objefted it lies notz for he was to 
have only the next, not the ſecond Avoid- 
ance; but reſolved that the Church, 
quoad him, remains always void. Note Co. 6. 
-» 52. that the Biſhop ought to admit the 
erk on the Writ; and then the Tryal of 
Right, ſhall be between him and the Clerk, 
admitted pendente lite, and no Scire Fac' to be 
ſued ; but 2 Cro. 93. is contrary to that; wie 
de Dyer 260. Hob. 201, 320. H. 2 H. 7.pl. 7. 
He that pleads preſentation by a Co 
ration, needs not to plead it by Deed, be. 
tauſe it may be without Deed : For a pre» 
ſentation is but as a Letter Commendato- 


ry. 
In Lrare Impedit, 'tis enough to ſay, bis 
Clerk was Inſtituted and Admitted without 
Indudticn, but ina Writ of right InduQtion,is 
P 3 ' NE» 
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neceſſary, becauſe he muſt lay the Eſpleer in 
raking the Tythes, Tr. 26 #18. pl. 7. 

Two Joynt-tenants brought a Qyare [me 
peditz one will not proſecute, he ſhall be 
fammoned and ſevered; but if he come and 
make another Title, all is gone; for they 
muſt joyn in the Title, Triz. 26 H. 8. pl. 22, 
| Nnart t by three Joyn-tenants, and 
make Title by aGrantto them, andJ. S. And 

2. preſented,and the Church is void, (o it bes 

ngs to their Prefentment 3 ſo they make 

Title of the preſentment of one Joynt-rtenant, 

quod nota: vide Co. 1 Inſt. 186. b. Accord. M, 

QT - 4- pl. 28, Mo. pl. 14. P. 27 H. 8. 
2 


Hnare Impedit, and counts that A. was (ci- 
zed, and preſented, and gave in Tayl to the 
Anceſtors of the Phintiff, who preſented, e$e, 
And the Declaration adjudged not double, 
laying one preſentment in the Donor, ano» 
ther in the Donee, 18 E. 3. 15. 4. 4d idem, 
no more than if the Heir counts in a Puere 
Impedit of a preſentment, by the Anceſtors, 
and another by his Guardian. £xere if 
one lays a Preſentment in the Feoffer, and 
another in the Feoffee, P. 4 E. 4. pl. 3. M 
7B. 4 pl. 21. 11 E, 4. 10. b. Co. $. rep. 98. «, 
14H. 6. 15.6. 1H. 5. 16. 40. E.30. 10.6. 

ware Impedit, and counts, that he preſen- 
ted rhe Defendant, and he deprived, &c. 
The Defendant pleads, that the Church _ 
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fall of him by 6 Months before. 'No ple 
without traverſing the Refignationzbut what 
a Traverſe 'tis, fee 5 E. 4.3.6. and 12 H. 4+ 
11. He needs not fay, 'twas full by 6 Moriths 
before; for if he had, his preſeritment be- 
fore, os pending the Writ, it ſhall abate,and 
he ſhall not have an Aion for his Preſerits 
ment, where he has had the Fruit of it bes 
fore P. 4 E. 4. pl. 37. ; 

If two preſent ſeverally, the Ordinary is 
not bound to award his Jwre Patronatns, with- 
out Prayer of the party, H. 8E. 4. pl 6. 

In Annuity, the Defendant pleads, that, 
he was preſented by the King; and prays iti 
Aid of him and the Ordinary : Oyer deman+ 
ded of the preſentment. Reſp" It belongsto 
the Ordinary. Danby, There is a difference 
between the Biſhop's Col/atee, and rhe King's 
Preſentee, Trin. 9 E. 4. pl. 14. 

mpoſition, that if the Patron of a ſime 
Cura preſent not within a Month, the Ordi- 
nary ſhall, if the Patron be diſturbed, ſo as 
the Month paſt, he ſhall recover Damages 
for the two Years: For afterwards he hath 
loſt his preſentment, though the Ordina 
has notpreſented z and fo 'ris not Jike «Lapſe 
at fix Months at the Common Law, M. 13 
E. 4 pl. 5. 

One to name the other to preſent; hethat 
names the Nomination, ſhall have the ware 
Impedit ;, but if it be to name two, whereof 

P 4 | the 
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the other is to t one, the Preſentor is 
Patron, becauſe of his EleQtion. Qnere if 
he that, has the Nomination name one, and 
revoke, can afterwards name another? And 
it ſcemshe may, H. 14 E. 4. pl. 2. Mo. pl. 147. 
Puare Impedit, the Incumbent pleags, that 
the Church is full, -and has been '6 Months 
before the Writ : Judgment deÞ brev”, if na 
plea: Nor to the Action by an Incumbent,nox 
no-otherz 'but' him againſt whom a Writ of 
Right of Advowſon hes, H. 16 E. 4. pl. 6, 
viae 48 E. 3. 19.6. 22 H. 6.14. 

The Plaintiff hath Judgment in Qware Jm- 

pedit, and a Writ to the Biſhop; and before 
the Clerk is admitted, a Stranger brought a 
Quare [mpedit againſt the Plaintiff, and has 
a #e Adwittas to the Biſhop; doubted which 
Writ he is to obey ; and by Littletonand Va- 
vaſor, the firſt, becauſe it is an Execution of 
a Judgment. Fairfax contre, the laſt is a Su- 
perſedeas, P, 18 E. 4. pl. 36. 
- FQnare Impedit, the Plaintiff is Nox Suit, af 
ter appearance, the Defendant makes Title, 
and has a Writ to the Biſhop, H. 19 E. 4. 
pl 12. 

Qne may in ſome hs __—_— Dvare 
Impedit, without allcading any preſcntment; 
As one eres a New Church, _ preſents 
to it, and js diſturbed; yet the Qyare [mpe» 
dit lies per Billing” & per omnes Juſtic', he 
that recovers in a Writ of Right of Advowſor 
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ſhall maintain a Pzare Iarpedit, without al- 
leadging any preſentment 3 ſo if enated by 
Parliament, that one ſhall have ſuch an Ad- 
vowſon : For, if a Church lapſe, the Ordina- 
ry ſhall collate and maintain P*are Iapedit, 
without alleadging preſentment, 21E. 4. 3, 
4 b.and 17 E. 3. 13. b. 14-6. 

Hnere Impedit by the King, counts that A, 
was ſeized of a Mannor and Advowſon Ap- 
—_ and Attainted of Treaſon, and Of- 

found, that the King preſented, &c. the 
Defendant makes Title to _ in av y + 

hoc, that the King preſented, and b 
rainy held , that Me — may mods 
the Kings Title in this Action, not traverſe 
in Chancery, and the Preſentment, not the 
ncy traverſable, unleſs where 

caim from the ſame perſon; but at laſt, 
moſt all were of Opinion, that the Traverſe 
of the Kings Title here, and not in Chancery 
s void 3 but wide Co. 9. rep. 95. b. 96. 4. the 
preſentment is traverſable here, M- 20E. 4. 
pl. 11, 17. P.21E.4 pl. 15. 

Snare Impedit, the Defendant pleads, ne 
difturba pas ; The Plaintiff preſently prays a 
Writ to the Biſhop, and has it; and fois the 
5H. 7. 22.4. M. 21 E. 4 pl.42. 

A. B. and C. Joynt-tenants of an Advow- 
ſon, they preſent C. by a ſtrapge name to 
the Church, and he is admitted, &c. by the 
Viſhop, and js held a good PR 


218 Ouare Inpedi. 


107 
r - 


ed vide 10 H.8. 14 «. Corporati 
re Head, and 'tis held a void o; 

ons ſee Mb. 45. accord” al principal cafe, ard 
P. 17 H.8. pl. 28. M. 21 E. 4. pl. 48. 

Three Patrons of an Advowſor, agree to 
preſent by Turns, if one uſurps one, the 0- 
ther preſents in her Turn; yet it puts her 
not out of Pofſefſion; but if one be m Ward 
ro the King, and he ufurps in Right of one 
of the Parceners, it puts the other out of 

, becauſe he not privy to the Parti- 
tion ; per Choke and Bryen, ſed Caterby con 
fre, becauſe in Right of the Parcener, P; 
22E.4. pl. 3. 

Void or not Void, is tryable at Common 
Eaw 5; but Fab, or not Fall, by Certificate 
of the Biſhop; and ſos 40 E. 3. 20.6. 11 H. 
7. 18... M. 2: E. 4. pl. 3. 

L£nare Impedit againit A. as Patron, and B. 
as Incumbent, the Defendant pleads, that C, 
preſented him notnamed ; no plea : For here 
the Plaintiff has named one Diſturber, and 
he ſhall not force him to name another ; and 
oideg H. 6. 30, 31. a Diſturber muſt be na- 
med; but contrary of an Incumbent : For 
that is at the Plaintiff; pleaſure, H. 22 E.4 


ph. 7- | 
In Pnare Impedit, Title was made by Ac- 
nc-, of a ſecond Benefice, contrary to 
the2r FH. 8. and Iflue taken of the Juriſdy 


Qion: And f it ſeems Admiſſton and: Inſtie, 


tution 


— —_ — —_— 


' the Huſband actually diſcharge them; but 
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tation makes not the Avoidance till Indudi- 
on, OI Hob. 166. 


3 Rent Charge a ——— 
by both; but Aid ſhall be pra 
him that has the Nomination ; 


, who A eftes che Plainaiff 

s forced to make Titlez and then has a 

Writ to the Biſhop, and anocher to enquire 

of the four points, and recover Damages a- 
thaw oth becauſe by the Default, all 

Topo Diſturbers, Mo. pl. 214. 

Barroneſs retains Chaplains ; her 
after is no diſcharge of their Detainer,unles 


Attainder either in Man or Woman, is a Dif 
charge, Rex wer; Fpm' Peterborough, Mo. 


924- 
Reſolved, the Advowſon of the Viccaridge 


properly appendant to the ReGory , but 
may be to the Mannor; as if the Mannoc 


and Rectory were both ina Hand before Ap- 


propriation ; and at the Appropriation, the 
Lord 
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Lord reſerved the Advowſon ofthe Viccari 
but that muſt be ſhewed either by the Py 
p—_ or uſual Continuance, which is an 

vidence of it, Sir George Shirley againſt Up 
derbil, Mo. pl. 1258, 

Lnere Impedit againſt the Biſhop and ano- 
ther, who demurred Judgment for the Plains 
tiff, et Epus' i= Mia, and Writ to enquire, 
ZE 3. 30. 4. Writ toenquire of Damages 
on Demurrer and Judgment,et Epws” in Mid': 
And that afligned for Error, becauſe he is 
twice ied: Reſolved none; for, Firſt, 
The laſt is but a Recital of the firſt. Second- 
Iy, The firſt however is good at Common 
Law, and the Plaintiff may take it at Com- 
mon Law, without Damages if he wills 
wherefore 'tis affirmed. Specot's Caſe, Co. 5. 
rep. 58.b 59. a. 

Impedit, and the Writ was Ad Ec- 
cleſiam, 


and the Count was, de Advocatione 
duarum partinm; and well : For the Writ 
muſt be General; but the Count muſt be ac- 
cording to his Title. Windſor's Caſe, vide Co. 
Ent. 489. 2.2 Cro. 687, 688. Co. 10. rep. 13.6. 
1 Inſt. 17. 6b. 18. a» vide 2 Anderſon pl. 16. 
Writ, quod permittat preſentare ad duas partes 

, and Counts oft the Advowſon, that 
due partes & bene aliter, if the Count had 

been de dwabus partibus, Co. 5. rep. 102. 

_ A Tenant for Life Remainder to B. pre 
ſents his Clerk, &c. and after ſues him to 
Deprivas 
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Deprivation for not reading the Articles. 


4 dies, and two years after, the King | 
ſents by Lapſe; and then the Clerk md 
dies, and B. preſents. Reſolved firſt, That 
the Patron is not bound to take notice of 
the Deprivation, h at his Suit ; but'tis 
to be given by the Or inary to the Patron 


gen oo No tes 


tice. 
yoid, for not my Sr as a Pariſhoner may 
__——_— Parſon, in Debt for the 
ithes; yet the Patron is not to take No- 
tice before it be given. Thirdly, The 
miſtakes his Title, his preſentation is 
Fourthly, The Inſtitution and Induction, Ge. 
thereon had, are void, and the Church re- 
mains ſo void ;tothat Hob. 203. Dr. 's 
Caſe. B. R. 1.4 ok I. — If a _ 
mon Parſon uſurp upon the King, his 
Clerk be indudted the King i is putto his Pug- 
1 Impedit; but a double or treble Uſurpati- 


on, gives only the pofleſſion, not the Righe 


from them. Sixthly, Without preſentation, 
the Patron cannot be put out of Poſſeſſion: 


For Collation way put one that has Righe 
tocollate, out of eaihien © but not one 
that has Right to preſent : And ſo" tis agre- 
ed after, fo. 50. in Bofwell's Caſe. And note, 
if the Preſentation be in the time of War, 
though the Admiſſion, Inſtitution and Indu- 
Gion,be in Time of Peace, all is void. Greez's 


Gae, 2Cro 385. Lore 
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omitting the Patron. Reſolved, « ſhall + 
bate : For the Patron only at Common Lay 
could plead, and mult be named in every 
caſe, unleſs where the King preſents, who 
cannot be ſued; and antes «x be in ſach z 
caſe as the Patrons Right is not concluded, 
but only the prefentment recovered ; and if 
it be brought againſt the Clerk and Patron, 
and the Patron does plead to the Writ, it 
ſhall not abate ,nor ſhall it if brought by Be 
rou and Feme, or two Parceners, or Joynt- 
tenants, and the __ one Parcener 
or Joyne-tenant dies. I vers Epm 
2nd Mavis Co. 7. rep. 29: 36} 26, wo ", 
Impedit, the Defendant pleads, that 
he had been in 6 Months, and traverſes the 
Avoidance; Iflue of it: Jury find for the 
Plaintiff, and enquire of the three points: 
Fuſt, That the Church was full of 7. S. 2 
Stran Secondly , That 'tis of Ei 
value. Thirdly, That the 
was brought within fix Months after the A- 
_— and Judgment, qzer”, and Writ 
to admit hns Clerk nomins+ 
= The Plaintiff by J. S. pending the Writ, 
and reſolved in Error on it, firſt at Commer 
Law, if an Uſurper preſented, and had his 
Clerk admitted and inſtituted, the plenany 
ſhall be tried by Certifcate, becauſe no ls- 
dudtion, the Patron had loſt his poof 
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on pro hac vice; for the Clerk could nat be 
removed, and was put to his Writ of Right 
for the Advowſon ; but at Common Law, the 
Kiog might —_ ly naps fo an U- 
farper by a Luare # z for tempas 
ay ep but could not preſent: No 
removing him without Luere Japedit, if in- 
ducted. Then comes the Statute, and ex» 
cuſes the Infant, and Feme Covert, that they 
ſhould not be bound by an Uſurper;z but 
aker the Diſability removed, they may have 
the lame Afton the laſt Anceſtor might have 
had. Eadem Lex, if Tenant in Tail, in Dow- 
&, by Courteſic or for Life ſuffer an Uſaur- 
jon, he in Reverſion claiming by Deſcent 
We lame remedy : So in a6 of Ups 
tion, in time of Vacancy of a Biſhop, ec. 
But the Statute reveſts not the Rightz but 
gives a pollefiory Attion, to recover the 
preſentation thereof. Where one uſurped on 
an Infant, who at Age Aliened the Mannor, 
his _ us x an Agr Action for the 
next Avoidance, becauſe the —_— 
{ed got, nor had himſelf any Remedy __ 
but where Tenant for years brought Nwere 
Impedit, and was barred, yet it barred noe 
be Ba ht of him that had he FOI 
, it makes plenarty no in 
re $5] or Aſliſe de darrein. Prene. 
ment, if brought within half a year after the 
Avoidanc T5 though not {a foon _—_— 
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Thirdly, It gives Damages. Infants, e+e. 


parciar are not within the firſt, and the 
ue of Tayl is within the Equity of the firſt 
Branch : BEE Tayl made the ſame Parl, 
which divided the Eſtate, and takes away 
his Writ of Right at Common Law,the three 
points were not enquirable 3 but now they 
are ex officio at the Common Law. No Plains 
tiff recovers Damage, nor the King now,be« 
cauſe not within the Statute, which was made 
to help them that loſt the preſentment. $i 
temps ſemeſir* tranſroit, which the King did 
not 3 yet the Declaration for the King ever 
counts for Damages at the Common Law, if 
the Defendant preſent pend' the Writ, his 
Eſtate was to be removed : So if a Stranger 
uſurp, perd* the Writz and in all caſes, he 
that came in __—_ the Writ, if not by 
good Title, though by preſentment from 
the King 3 and fince the Statute no Incunk 
bent made before the Writ ſhall be removed 
by it, unleſs named in it, and m the caſe at 
Bar reſolved the Incumbent that came in 
dente lite, is to be removed, viz. the Writ 
is to be to the Biſhop, to admit the Plaintiffs 
Clerk, and he cannot return plenarty; and 
then the parties ſhall try it between themſelves 
vis. if hethat came in pend' lite, had good title 
he ſhall ſtay, elſe be removed ; but in Cre. 
rep. of this caſe, 2, part 23. 'tis held the Bi- 
ſhop ought to return plenarty 3 and there- 
Sets 5 on 
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bn Sci? Fa' go againſt the Incumbent, and 
therein to ſhew his Right, Boſwel”'s Caſe z bur 
x Cro. 423. Writ to the Biſhop for the Plain- 
tiff, and to remove the Incumbent indutted. 
Co. 6. Hop: 49, 3O, 51, $2. e* 
' If the Plaintiff be Nonſuit, of diſcontibue 
is Peremptory, and a Barr in another Qwerd 
Impedit; Firſt, becauſe the Defendant on 
Title, is to have a Writ to the Biſhop; but 
it be abated for falſe Latine or Inſufficien- 
&, found by the Clark's Fault, within fix 
Months he (hall have a Notes ſoif the Plain» 
tiff or Defendant be miſnamed,and the Plain» 
tiff confeſs it, for it may be the Clerk's Fault z 
but if he take on him the Order of Knight- 
hood, *tis peremptory. Sir Hugh Portman's 
Caſe, Co. 9. rep. 27. b. 
Snare impetlit ad Medietat' Ectleſie, good : 
there are two Patrons and two Par- 
ſons in one and the ſame Church, yer it ſeems 
he may have it alſo ad Eccleſſam; but when 
there is but one Parſon, though the Patro+ 
tape be in two ſeveral hands, it tnuſt be' 4d 
os and ih a Writ of Right of Advews 
- hen 'the Church is divided a 
reeners, the Writ of Right ſhall be ad Me+. 
dittatemt Advocationis ; but where two ſeve+ 
rions are to preſent two ſeveral Par- 
to one Church, each whereof is to have 
the half, the Writ muſt be Advevationem Me» 
tetatis, for the Advowſon is entire, but the 


Q 
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fon 'feveral, which make the Diffe- 
rence between the Quare impedit, and the 
Writ of Right of Advowſon. Richard Smith's 
Caſe, Co. 12, rep. 136. vide Co. 5. rep. 102.1 
Inſt. 17.6. 18. a. vide 33 H. 6. 11,6. 

Quare Impedit, The Defendant pleads, 
that he is Perſona Imperſonata, good; with- 
out ſaying that he was ſo the day of the Writ 
purchas'd, for it ſball be intended to relate 
to the Writ ; and if he was not (o at the time 
of the Plea, 'tis good, and has made the 
Writ good. Lady Chicheſiey againſt Thompſon, 
x Cr0. 75, 

Alfiſe de Darrein preſentment in Wales; 
The Jary fine the Church 80. 1. value; and 
Tempus ſemeſtre modo preterit, but ſay not 
how long fince, yet good, and forty pounds 
Damages given; the Court of Grand-ſe{lions 

= Fe 4 hae to o—_ Ec. and 
£44 Epiſcopes eft pars, doubted if they may; 
bur it oo 6 they may, ſince the Cami 
of Grand S:flions is one of the King's Courts, 
but when they were in the Marches they 
could not, Urſe againſt Epai' St. David, &c. 
I Cro. 249. 

Onare [npedit, The Defendant pleads, that 
he was admitted, inſtituted, and inducted, 
Oe. and the Plaintifi trayvericth the Admif- 
fion and Inſtitution, and for that was forced 
toreply, and traverſe the Induction alledg; 
ed; for that muſt be where 'tis alledgow ih 

IE 


WW YL VV IY 


he a WW © kwwe 


aa. 


t 
J 
c 
at 
d, 
i- 
ed 
4 
_ 
ik 


Ouare Impedit. 237 
cauſe it alters the Tryal, and makes it be per 
pair; then it was moved, after Verdi@ the 
Biſhop was dead, and that the Plaintiff 
ight have bis Jud againſt the reſt; 
ſo he had it. Stevens againſt Faror, 1 

(ro. 276, 

Quare Impedit, and counts that A. wad 
ſized, and preſented D. who died, and he 
preſented the Plaintiff 5 the Defendant 

ads, that lopg before A. was ſeized, Qu; 

i.abeth was ſeized, and preſented him, and 
he was admittedand inſtituted Plaintiff, tra- 
verſed that the Plaintiff was admitted et; 
upon the Queen's Preſentment and Good, 
without traverſing the Queen's Seifin. Sir 
John Dryden, &c. againlt Tater, &c,” i' Cro, 


* The way to ſtop Strangers from Preſent- 
ment, Pendcnte brevi, is to fue a Ne Admits 
ts, and then the Plaintiff may remove hirti 
by a Orare incumbravit; elſe he is put to his 
Seir' 'Fac's and if the perſon preſent Peaden« 
ie brevi, he ſhall barr the Plaintiff in # Sir? 
Fa per Popharr, and not denyed. 5 Cro. 93; 

The King grants the Mannor, the Chy 
Appendanr being then void the preſentation 
paſſes not, except by ſpecial Words Phane's 
Caſe, 2 Cro, 198. 

One ſued in the Deligates t6 avoid an Ins 
dudtion, ſuppoſing the Inſtitution void; v 
probibited 3 for Induction being a pond 
Q.7 AQ 
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AR, and tryable at Common Law, is not 
avoided but by Qrare Impedit, but this Pro- 
hibition not to be granted, having Hutton's 
Nuare Impedit, becauſe of his own ſhewing, 
it ſhould abate it 3 but he muſt make hp 
Surmiſe in the Deligates, without mention- 
ing t that Qnare Impedit. Hob. 15. Hutton's 


Prohibition to the Incumbent, that pend- 
ing the Quare Impedit, felled Timber upon 
the Gleeb. Hob. 36. Kent againſt Drury, 

Where one brings a Qare Impedit, and 
his Title ariſes merely by Uſurpation, he 
mulſt-not declare generally, that he was fej- 
ſed in Fee, for that was falſe, and fo he might 
be tryed by the Defendant's traverſe of the 
Seifin 5 but he muſt lay his Caſe as 'tis, that 
A. was ſciſed, and the Church voided, and 
he- preſented, and now the Church bei 
vol, he preſents again. Hob. 103. Dj 
againſt Fitzherbert. 

Onare Impedit againſt the Biſhop of Exeter 
and A. and B. they plead, that he has ano- 
ther Snare Lmpedit depending againſt the 
Biſhop, and A. and aver it to be the fame 
Plaintiff, the ſame Avoidance and Diſtur- 
bance, &c. and demand Judgment. The 
Plaintiff lays, that after the firſt Writ he 

, to the Biſhop, and he refuſed, 
which is the Diſturbance; whereupon he 
new declared,the Defendant demurrs, where» 
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upon the Writ abates, for he ſhall not have 
two Suits at once, and here was a Diſtuc- 
bance laid in the firſt Adtion, fo: the new 
Diſturbance mends not the Plaintiff's Caſe ; 
fo if he had new brought an Aſſiſe of Darein 
Preſentment, the Qnare Impedit depending, 

been a Barr. St. Andrew againſt Epms' 
Ehor. Hob. 184. 18. 9 H. 6.68. 73. 22. 
E. 3. 4. Hob. 137. E. Bedford againſt E. Exe- 
ter, &c. Dy. 93. « Hit. 3. 4. 

Before the Stat. 25. E. 3. Stat. 3. Cap. 7. 
No Incumbent could counter-plead the Ti- 
tle of the Plaintiff, becauſe that was Title 
to the Patronage, and with that he had no- 
thing to do, but to avoid the Patron's Con- 
ſkfion of the Aftion. Counter-plea was gi- 
ven by that Stat. but as Amicas Cxr' he may 
ſhew falſe Latine in the Writ, ec. for that 
s no pleading, and the general Iflue every 
one might plead tor, thereupon the Plaintiff 
may pray a Writ to the Biſhop. p. 3. H 7. 
þ. 1. ad wlt'. Hob. 61. 62. Co. 7. Kep. 26. 2. 

If he that has one Benefice in Cure, take 
another, if it be not inducted, the Patron 
may at his pleaſure take the Church to be 
void or not void, for 'tis not within the 
Seat, 21. H. 8. till Induction, Hob. 166. 
Winchcomb's Caſe, Mo. pl. 45. 

In Snare Impedit, where one of the De+ 
. fendants pleads himſelf inducted at the King's 
preſentment, and after, ſurmiſed that he was 


Q3 not 
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not Indufted, and prayed a Writ from the 
King to the Biſhop 3 and becauſe without 
Induction the Defendant -could not plead, 
and the King could not be made a Defen- 
dantz therefore a Writ was made for the 
King, with a ſpecial Entry in the Jud 

thas the Defendant was not Aa ae 
193. Winchcomb againſt Dobſon. 

Preſentment perd', the Puare Impedit does 
not abate the Writ. F. N. B. 25. b. bur if the 
Church be full the day of the Writ brought, 
it abates, becauſe *ris falſe, which ſays; que 
vacat' &ec. Hob. 194. Wizchcomb againlt Auk 
liſton. 

ol Impedit, the Defendant and Ordi- 
nary agree in a plea of preſentment by laple, 
the Plaintift rephes, that he preſented his 
Clerk, and the Ordinary refuſed him, and 
collated the other Defendant ; the Plamnff 
demurrs for doubleneſs of the plea, becauſe 
he ſays, he did not preſents which is an Af- 
firmative againſt the Ordinary's Negative : 
He ſays farther, that the Ordinary refuſed 
and collared; but the plea held good : For 
he mult lay a Refuſal to make good the Di- 
furbancez and ſhewing the Collationis but 
Aggravation and Surplulſage, and the anly 
material part of his Replication, was, that 
he had prefented a Clerk, Hob. 197, Oc. 


Prickbead againſt Archbilnop of Tork, 
Quart 
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are Impedit, laying diſtreſs General, the 
Ordinary and Defendant make Tutle by 
Collation for Lapſe : The Plainriff repli 
ſhewing that he preſented, and the Ordina-» 
29 May, whereas his Writ bore 
te the ninth of May ; Judgment mult be 
againſt him : for though the count was Ge-+ 
neral, yet the Replication applies it ta 2 
more particular Diſturbance, ſince his Writ 
brought : So of his own ſhewing, he had 
then no cauſe of Attion, and the tmulſt 
upon the whole Record, hides. 

Impedit, the — pleadsnothi 
but his ordinary plea, as Ordinary $ he 
not be amercied, waking no Diſturbance z 
but the Plainciff ſhall have Judgment againſt 
him pro {op Clamore ; but it the Or 
calt an Yoin, 'tis a Diſturbance, Ibid, 

If the Patron bring a L2uare [mpedit before 
any Diſturbance, and after ſurceaſc his time, 
per Hob. the Ordinary ſhall not be debarred 
of his Lapſe, 1b:d. OS nnd 

A. brought a Puare Impedit agai 
the Writ = Stranger gets 1 C his Clerk 5 
and then A. has a Writ, and his Clerk ad- 
mitted, thereupon; yet if C. have better 
Right,he ſhall retain the Benefice, Hob. 320. 
Dy. 364. ibid. 201. 2 Cro. 93. b. 6 rep. $244. 
vide H, 21 H. 7. pl. 7. 

The Church 1s void, 4. andB. ſeverally 
pretend Right, preſent their Clerk; the Or- , 

Q4 dinary 
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dinary refuſes both. A. brought 2uare Im- 
pedit againſt the Ordinary, and B. and his 
Clerk the fix Months Incur : The Ordinary 
collates by Lapſe: A. recovers, he ſhall re+ 
move the Ordinary's Clerk, Hob. 214. 

No Infants, nor Woman's Releaſe by the 
Statute, Weſtm' 2. 5. againſt Uſurpations, 
made again(tthem (during Infancyor Cover- 
ture) but for ſuch Advowſons as they have, 
as Heirs, and not as Purchaſers ar Succeſlors 
of ſingle Corporations, are relievable with» 
in the Equity of this Statute; an Heir out 
pf the Ward as well as within, and an Heir 
in Soccage upon a double Uſurparion, be» 
fore he comes to the Age of 21 Years (not 
if the Guardian ſurrender to him, or Inſti- 
tute in vertre /a mere ;) and the Purehaſler 
may be within the Statute; as if the King 
grant the Advowſor, and one ufurps: For he 
1s in loco Hered', and per Hob. an Hcirof him 
in Remainder, as well of him in Reverſion; 
. vide 2 Inſt. 359. and (o it is of Tenant in 
Tags but if the Heir himſelf of full Age, 
make a Leaſe, and the Leſſee futfers Uſur- 
pation, that is out of the Statute: Far the 
Leaſe muſt not be made by the Heir him- 
ſelf but his Anceſtor :. So if a Biſhop ſuffer 
an Uſurpation, being in Succeſhon, his Suc- 
ceſlor ſhall not have a Quare [mpedit ; but if 
jt were in time of Vacation, he (hall; and 


the King upon this Statute, may preſent at 


the 
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the next Avoidance, H. 239. Lord Stanhop 

inſt Biſhop of Lincoln, 2 Inf. 358, 360. x 
Bf. 16.4 F. N. B. 31 Pg 

Collation being by right or wrong, gains 
no Patronage, doing it in the Patrons 
Right, Hob. 154. Co, 6. rep. 29. Green's Caſe 
= 50 Boſwell's Caſe. 1 Leon. 226. Mo. 
pl, 222. Hob. 124 b, 122. 

A Church being void, the King within a 
Month, reciting ad noſtram preſentationem ſpe- 
Gam" jure prerogative, preſents one who is 
admitted, ec. and dies ; the King preſents 
again 3 the true Patron brings a Puare Ta- 
pedit. Reſolved the King's Preſentation is 
void; as 'tis in Green's Calc, Co. 6 rep. where 
the King preſents, as by Writ of his own 
Title, where he had Right of Lapſe, and the 
Patron had not only Right of Pure Impe- 
dit; but might have preſented upon him at 
any time; and by the Biſhop's receiving his 
Clerk, the other 1s ipſo faZo out : For it was 
but as an undue Collation of the Biſhop, 
and no Uurpation in the King, Hob, 3or. 
Grandy vers' Epm' Cant. Dy. 327. P 

One had a Grant of Outlaws Goods in 
the Rape of Bramber, and that had a Grant 
of the next Avoidance of the Church with- 
in the Rape, was Outlawed, and the Church 
became void, the Grantee ſhall have it: For 
It hath ſuch a Locallity within theRape,that 
the Lord of the Liberty ſhall have it HG 
| er 
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ſoever the Grantee of the Voidance, or his 
Deed is, which the other needs not ſhew, 
on_ in the Poſt. Hob. 132 Hollam againſt 

Bare the Statute 25 E. 3. The Incum- 
bent or Ordinary could not counterplead the 
Plaintiffs Titlez yet if the Puare Impedit 
were brought againſt the Incumbent and 
* Ordinary, the Incumbent muſt plead in A- 
batement, that the Patron is alive, not na- 
a" &c. Hob. 316. Elis againſt Biſhop of 

ork, 
No Incumbent is enabled to counterplead 
by 25 E. 3. 27. till he be mg that is, 
ill he be inducted ; and if he refign,he could 
not counterplead z for that was given to 
maintain his poſſefſhon, which by the Re- 
ſignation is gone, Hob. 319, 193. Dyer 1. 6. 
293. 4. H.2 H. 7. pl. 15. 

If any one of the ſeveral pleas of the ſe- 
veral Defendants in a Pxare [mpedit againſt 
a Patron, he ſhall be barr'd nn all ; 
therefore name no more Defendants thanne- 
celſary : No, not the Ordinary,if the Church 
be once filled, Onare Impedit againſt 
two, the Incumbent ſets up one Title, the 
Patron another : Neither Eſtops the other; 
and becauſe it appears not which is true, 
both are to be admitted, Hob. 320. Co. Et. 


491, 492. pl. 10. 
[n 
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In making Vitle in Pare Impedit, lay the 
reſentation ofthe laſt Incumbent, and name 
Fm; yer 'tis not-material whether the Clerk 
were the ſame that is named, fo it be of the 
fame Patron, Hob. 321. | 
Lord of a Mannor, whereto an Advewſor 
3s Appendant, grants the three next Avoid- 
ances, and uſurps upon the Grantee; at the 
firſt, this puts the Grantee out of 
of all the three Avoidances z and he has the 


"whole Advowſon again Appendant to the 


Mannor ; ſo that being Attainted, and the 
King grants the Mannor, adeo plene, as the 
Grantor, viz. the Parſon attainted habwis, it 
paſſes the Mannor with the intire Advowſor 
Appendant, and not as the three Avoidan- 
ces were in Groſs,and the reſt of the Advow- 
ſons Appendant to the Mannor; for then 
that in Groſs would not paſs for the King's 
Grant, Hob. 321, 202, 323. Elves againſt Bi- 
ſhop of York. 

Proceſs at Common Law, was Summons, 
Attachment and Diſtreſs infinite; but by 
Marlbridge cap. 12. if he came not at the 
Grand Diſtrels, Judgment, and a Writ to 
the Biſhop, rn Kone, Nichil be returned on 
every Proceſs. Diltreſs againſt ewo, one 
makes Default, the Plaintiff hall have a 
Writ to the Biſhop, by the Common Law ; 
but if the Defendant appear at the Diſtreſs, 
and make Detault afterwards, no Judgments 

ur 
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but a new diſtreſs muſt be. 2 I»ff. 124, 12g, 
F. N.B. 29. | 

The common Eſſoyne, de malo veniendi, is 
allowed in Bnare Impedit, not de ſervitio 
Regis, &c. 2 Inſt. 125. 

None ought to preſent the King's or any 
Judge's Clerk to a Livery in Controvetſie, 
on pain that the Clerk ſhall loſe the Church 
and his Service to it, for a year. 2 Inſt. 212. 

It was ordained at the Council of Lyons, 
that Lapſe be. given go a Patron after 
fix Months; but this not the Ki 
nor Subjed&, till it was here allowed; a 
in many Caſes, it's reſtrained by A& of Par» 
liament; as in ſome to give notice, &c. As 
it's faid, it was by the Council of Lateras, 
. 2 Inſt. 273. 368. | 

In Af. de Darrain preſentment, or a Writ 
of Right of Advowſon, none can have Title 
without alledging Seifin in himſelf; but in a 
Onare Impedjt one may have Title of the Sei- 
fin of him by whom he claims, and in a 
Writ of Right, he may declare of his Ance+ 
ſtors Seifin 3 but a Purchaſer can only have 
it of his own: and before Weſt the ſecond, 
if Tenant in Tail or for Life, had ſuffered 
an Uſurpation, they had been without Re- 
medy. 2 I»ſt. 356. 358. 

If the Heir within Age be in Ward, he 
ſhall not have a P&rare Imped:t till he come 


of Age; but if out of Ward, he ſhall imme« 
diately 
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diately have ſuch @uare Impedit, as the An- 
ceſtors by Poſleffion might have had, though 
the Anceſtor aQually fad it not. 2 In 


359- 

Plenarty hanging, the Writ was no Plea, 
but Plenarty before the Writ brought,” was 
a good plea in Puare Jepedit at 
Law; but by Wefs. 2. 5. 'tis none, unleſs ic 
be by the ſpace of fix Months, before the 
Writ brought. 1 Inſt. 360. 

No Plenarty is barr to the King, whether 
he preſents in his own Right, or in a Sub- 
jets, but 'tis in caſe of the Queen, though 
ſhe claims by the King's Endowment. Vide 
43 E. 3.14. 47 E. 3.4 21. 8E.3. 38 b. x 
E. 3. 3. 15. Co. 1 Inft. 119. b. 344. 4. Tis 
ſaid, no Plenarty is againſt the King till In- 
duftion, that it ſeems a hindring from pre- 
ſenting, but InduQion is no barr of his @»4- 
re Impedit. 2 Inſt. 361. 

' When ſeveral perſons claiming an undivi- 
ded Intereſt in the Adrowſor, agreed by fine 
Ge. to preſent by Turns, if one ufurps'the 
other's Turn, he 1s not put to a Puare 
dit, but ſhall have a Scir' Fac out of tl 
fine, and therein a Plenarty by fix Months, 
is no barr. 2 Inſt. 362. F. N. B. 34. I Dy. 
259. | 
If upon the Foundation of a Chantry, the 
Compoſition be, that the Lapſe ſhall incur 
within a Month, if upon a ee _ 
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Lapſe be ſaffered, he ſhall recover Damagey 
within the Equity of Weſtar' 2. though it Gays, 
«4 ſemeſire, and yet here 'tis but one 
Month. 2 Inſt. 362. 

The two years Damages or Impriſonment 
are given whereby the party loſes his preſen» 
tation by the' Diſturbance, or might loſe ix 
by the ſix Months palling; but if the Church 
remain void after the fix Months, fo as he 
may have his Turn, he may pray a Writ to 
the Biſhop, and take's half years damage for 
two years, and loſes his Turn. 2 Inſt. 363. 

eſtes” 2. Cap. 5. gives the Quere [mpedit 
de Prebendis, Capellis, Vicariiis, Hoſpital" &c. 
yet de Capella a Writ was before, 2 Inf 

63. 

' if one Parcener uſurp the Turn of the 
other, it puts not the other out of polleſlh- 
on, but he ſhould have his Turn when it 
happens; and this extends to their Aſſigns; 
ſo Lone Joyat-tenant preſents alone, it puts 
not.his Companion out of poſlethon. 16.365. 
1 Toft. 186. b. Tr, 1, 243. 4. 

In a £uare impedit, the Ordinary mult 
ſhew the Caufe of Refuſal, ſpecially and dv 
rely, that the Court by Advice of Learned 
men may judge whether ſufficient Cauſes of 
refuſal may be in reſpect of the perſon, as 
Baſtardy, Villany, Outlawry, Excommenge- 

Laity, under Age, ©. in reſpett of 
foabiticy, as unearned es, and if the how 
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fl before Eccleſiaſtical Caufes, as 
Schiſm, Want of Learnin Ng, &c. he mult give 
notice to the Patron; it Temporal, as = 
lony, Homicide, or other t Crimes, 
or the Party bediſabled by Statu 7 Ln 
| Law, notice need not be, ſo pro- 
vided by the Statutes; and the Ordinaries 
Refuſal or not the » but he 
may deny it, and then the Court ſhall be 
certified by the Metropolitan; or if 
ral, it may be traverſed, and tryed by Iflues 
= if i the pur refuſed, be dead, it ſhall be 


Pr! -__ Juſtice, becauſe the King _—_ 
examine him. 2 Inſt. 632. 5. rep. $ 
Caſe, "2094-& 232. &. 6 capt 
$77: oland's Caſe, Dy. 327. 328. 58. 
e 

if; an Alien be preſented to a Living, the 
Biſhop ought not to admit, but may lawful- 
ly refuſe him. 4 Inf. 438. 

One that has udgment to recover iti 
Nware Impedit, is (ued to be outlawed ; Que» 
re how r King {ball have it? Whether the 


ng Gall have 1t either by Scir, Fac 

. laintiff or Incumbent, that is - 
y Lapſe. Beverly againſt Arch-biſhop 
Canterbury, Ow. 53. Dy. 26. 4, 129. —_ 


4.283. 
Tos 


A Mannor whereto Advomſor 
dant, the Church is vg, Grant 
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Mannor which the Advowſon paſſes, not the 
Avoidance, neither in the King, nor in the 


caſe of a common Perſon, for 'tis a Chatrel 
welted. Dy. 300. 4. 

Next Avoidance is granted to A. and B. 
and becomes void, and then B. releaſes to 
A. totwm Jas, $c. and A. being diſturbed, 
brings a 2nare Impedit in his own Name, fot 
by the Releaſe Nichil operatur therefore his 
Companion ſhall joyn with him, Ow. 65. 32. 
1 Ard. pl. 241. 

Snare Impedit, it lyes of a diſturbance of 
a Preſentation and Nomination to an Arch» 
deaconry. Ow. 99. Sale againſt Epm' Litch- 

ld. 
have an Advowſor to preſent b 
Tarns, and one preſents, Ge. if his Clerk 
be deprived z yer it ſhall go for his Turn, 
unleſs the preſentations, &c. were all void z 
as "tis for not reading the At; or as in Winds 

's Caſe, where one proſecuted upon the 

Yivation of another, and the Deprivati- 
on taken off, and the Parſon reſtored by fu- 
ture Sentence 3 and the Adtowſon is granted 
over after the Church void by Deprivation, 
| on eft lex: For one Grantee cannot re+ 

to his Companion, Co. I»ft. 276. b. Ow, 
: nn Lees vers” Epm' Coventry,s rep. Windſor's 
© Afize of D. Darrein preſentment againſt 
ſeveral 3 one makes Default, if they _— 
JR plea 


- > a wi A 7: 
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| jd Abatement : The Aſſize ſhall not 


awarded, becauſe it cannot be taken by 

; therefore a Re-ſummons ſhall- be a- 

warded againſt him that makes Default, and 
the like to the Jury, Hutt. 3. Bit 

By an Uſurparion upon a Grantee; or Leſ- 
ke for Years, the trae Patron is out of Poſ- 
Won, and the Uſurper in poſicfion of the 
whole Fee ; fo that againſt him, the Writ of 
Right lies, but by Weſtzr' 25, he in Reverlt- 
onmay have a 2xare [mpedit whent he Church 
s void, and re-continue it, Hwtt. 66. Hob, 
M4o, 332. 1 Inft. 249. a. 

The King, having no Right, preſerits-one 
by Lapſe ; the Churctr is not void as to Spi 
ual matters (to wit) to have Tithes, oe. 
br to that purpoſe he is Incumbent ; but as 
to hinder the true Patron of his Preſent- 
ment, he is not; but the Church void, Hats, 
66. Hob. 302, 

He that recovers in a P»are Impedit pre- 
ſents his Clerk, and has him admitted with- 
out any Writ to the Biſhop, 'tis as good asif 
he had; like one that entered after Þ 
mithout habere facias poſſeſſionem, . 66. 

* The King preſents, having no Title, the 
Patron gives another a preſentation,and then 
reovered againſt the King's Prefſentee; then 
the preſentation was exhibited to the Biſhop, 
like being, ifthe Church were yoid whenthe 
Patron preſented ; held it was: For he pre- 

| R ſented 
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Biſhop. Then the Patron recovers, and then 
exhibited to the Biſhop again, 'tis a good 
Preſentation : For the Patron could not re 
voke, or give a new preſentation; for he 
had paſled © ver his Tile by that, Hutz. 66. 

In a Pare Iapedit, the Plaintiff made his 
Title from the Colledge of, &c. and was ſeis 
zed, and preſented ; and that after the Plain- 
tiff's Anceſtor was ſized and preſented, and 


Clap ns _geron the Rags and that af- 
ttainder was reverſed, and the 


Church became void; and fo it to 
_ to t: And the Defendant demur- 

oy ocgnens without making any 
Take 


The An being void, the Patron grants 
proximam preſentationem, &«. the next Avoid- 
not, being a thing in AdGion 
but the Grantee ſball have the next after, 2 
Cro.91. if the Church voids by the Incum- 
bents taking a Biſhoprick or Plurcalityz 
the Grantee muſt take that Avoidance, and 
cannot have the next, Dy. 26 4. 31. Ow. 131. 
$3. Dy 121, 130, 282, 283, 269. 4. 1 And, 


If Co- parceners agree to t by turns, 
the Compoſition exempted by —— 


quay mime 
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wevery one in their Turn 5 and in Nzere 


edit afterwards brought, he need not 


tion the Compolrion, becauſe exempred, 
g. 4. F.N.B. 33.4. 
One ſciſed of an Jdwowſon, grants proxi- 
nem Advocationem to one, and then granted 
am Advocationem tO another ; Fitz- 
held the ſecond Grant void, becauſe 
ke cannot have the next Avoidance; and {© 
whe ſecond part of Croke 6g 1. Shelley's Cafe 
wd that if one grants a third Avoidance, 
md the Woman recovers that in Dower, 
the Grantee (all bave the fourth, Co. r. Isft 
with three Cro. grantee of proximam 
atiorem, cannot have the ſecond, where 
age is granted before. Dy. 35. a: b. 1 _ 
178. 6. 379. 4. 3. Cro. 790. 791. 

One the Nomination of a Church to 
m Abbot, and. the Abbot to preſent, the 
Church being in the King's hands, he pre» 
without. nommating; the Party may, 
2 £nare Imped:t againi(t the Incumbens, 
without yaming the: King, for it lies not 

waalk the King 3 and he that had the'Nomi- 

had the pm Vide Mo. pl.-147. 
ITT 11. He that has the Nomine, 
the Writ, ' Qnod peravittat nomy- 
—— cit abazed tor i (hoald have 
nominare, 1 6.5. t. b. Dy; 48; a1 Croi. 
- —— B, N. B. 33. 6.14 H. 
Twa 
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Two Parceners, the younger in Ward, 
the Guardian marries the eldeſt, and 
ſents m both their Names, the Church voids 
again, and whether the elder Siſter ſhall 
uns as in her Turn for the younger, quere, 

. « 4, 

The Jury finds the Church full, of a 
Stranger preſented by one not party to the 
Writ, and that ex officio, yet good. Dy. 77, 
a. Co. 6. rep. 52. 4. 

In Puere Impedit, one made Title to a 
fourth part of the Church in Grofle, and 
that he preſented, and ſhewec, that others 
were ſciſed of the other three parts, as ap- 

ant to certain Mannors, and they 
ſented; and their Clerk dyed, and fo it be 
longs to him to preſent. Dy. 78. b. 

Duare Impedit by the King, the Biſhop 
makes'Title to a Stranger, and he permitted 
a Lapſe, then the ordinary preſented ; the 
Clerk pleads, that he is Parſon Imparſonee of 
the Preſentment in cauſe & forma preallegate. 
It ſcems, that the Plea by the Biſhop, that 
he preſented, &c. is good enough, t 
- indeed he collated, but the Clerk's Plea 1s 
per totam Curiam, uncertain and void ; for 
in cauſe preallegata cannot refer to any thi 
in em plat Plea, becauſe nothing alle 
and to the Ordinary i» cannot, becauſe to 
the Ordinary he is a Stranger, not a Ser- 
vant. 
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vant; p. 14. H. 7. PL 4. Tr. 15. H. 7. Pl. 
12. 

Quare Impedit, by a Corporation the De- 
fendant pleads, that they are incorporated 
by another name, and demands Jud Z 
þ where the Plaintiff but to the ght, 
by Fitzherbert, 'tis ill ſans dowbt. p. 26. 1.8. 
PL 2. a. | 

in £inare Impedit he counts of an Avor- 
dance by Deprivation, and ſhews not how 
tbecame void, or for what cauſe; and that 
| for Error; for it might be for Sim- 
mony, or ſome fuch Cauſe, that gives a Ti- 
teto the King, ſed non allo” and Judgment 
was affirmed. Epiſcopus Glone' againſt YVeake. 
3 Cro. 678. 

Quare Impedit, the Biſhop claims nothing 
but as Ordinary, the Writ good, if a Writ 

inſt him immediate, quere the Plain- 
wt ays, he preſented A. whom he refuſed, 
te ays he preſented to the Church, becauſe 
ltig' if a Departure ſemble, 'tis, for he in+ 
__ to have pleaded it at firſt. Tr. 5, H. 7. 


3. 

In a Qwuare Impedit, the Plaintiff claims by 
agrant of a next Avoidance by A. the De- 
kndant ſays, that A. was Tenant in Tail, 
ted of D. by Knights Service, anddeſcribes 
the manner whereto, ec. and then uſurped 
won the Deſcription, and dyed his H6r 

R 3 with- 
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within Age, and the Lord granted the Ward 
to him, 'adjudged the Plea not double, tho 
the Uſurper had Writ Remitter which was 
one thing; and though the Grantee of the 
Ward ſhould have the firſt preſent againſt 
the Grantor of the next Avoidance, which 
is no more than a Leaſe for years, which the 
Guardian ſhall avoid for his time, and he 
have it after the: Ward comes of Ape, for, 
with pleading both, he conld not ſhew his 
Title. Tr. 5. H. 7. pl. 3. 

'* Quare impedit, and makes Title as appen- 
dant, and that A. as Anceſtor preſents B. Ge. 
the Defendant proteſts, 'tis not appendant ; 
fays that he preſented D. &c. The Plaintiff 
fays, that at the time he preſented D. it was 
in Leaſe to E. ; the Defendant rejoyns, that 
before the Leaſe, his Anceſtor preſented L 
"tis a _ for he might at firſt have 
laid the: Preſentment in I. p. 10. H. 7. pl.6. 
Tr. 11. H. 7. pl. 15. p. 27. H.8. pl. 1. 

' mare Impedit for the King, the Defendant 
pleadsthe Statute 25 E. 3. 1. That the King 
ſhall not preſent to any, living in Awter droit, 
but fuch as fall in his own time; and if he 
do, the Court is not to hold plea, Judgment 
$3 Curia cognoſcere wnlt, per Thurning : This 
5a plea to. the, Aftion, not merely to the 
Juriſdiftion : For pleas for the Juriſdidtion 
of one Court, give Juriſdiction to ano- 
ASS ther, 
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ther, which this does not, 11 H. 4. 8. 4: 
Onare #, and Counts of an Advow- 
fon appendant, and makes Title to a'Gift in 
Tayl, the Defendant pleads, the Donee in 
Tay! was ſeized of it inGroſs,and granted per 
(ariam illam, admit it once Appendant, and 
not ſhew how it after came to be in 
44 E. 3. ts b. | 
ware Impedit, to preſent to a Church in 
Somerſetſbire, the ant pleads, that the 
Land whereto the Plaintiff ſuppoſed it to be 
reputed, parcel of the Mannor of $. in De- 
vouſbire 3 Ifſue of both Counties tryed it, 
Bend' 26. 
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Releaſe. 


.and the Counſor pay part,and the Coun- 
ſee give him a Releaſe ; if the Releaſe 

'> mentions not the Recognizance, it ſhall 
releaſe ſo much as paid only : For the Re- 
cognizance 1s entire, and being deſtroyedin 
part, is deſtroyed in the whole. 

It a man be bound to pay an 1001. to a- 
nother, on ſuch a day,and he tender the ſame 
at the day, he is not bound to pay the ſame 
on any other day, unleſs the Obligee will 
give.him an Acquittance or Releaſe. -- 


I Money be due upon Recognizance, 


Replevin. 


| a Replevin, the Defendant avoyed to 
diſtrem for Rent ; Charge granted in Tay], 
the Plaintiff ſays, that an Anceſtor of the 
Defendant, whoſe Heir he is, was ſeized of 
the Lands, diſcharged of the Rent, and gave 
to him with Warranty : No A/etts deſcend- 
ed; adjudged an illlegat plea; Firſt, becauſe he 
pleads Warranty from an Anceſtor,and ſhew- 
ed not what, whether lineal -or collateral : 
v Nor 
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Nor, Secondly, becauſe he pleads, that he 
was ſeized of the Lands, diſcharged of, cc. 
ind ſhewed not how, viz. by Union or o- 
therwiſe, H. 21 H, 7. pl. 11. 

Replevin avows Damage feaſant barr, that 
the place where his Acre called 4, whereof 
he is ſeized of 1001. and has Common inthe 
Reſidue 3 after Verdi&t moved, the Blank 
in the Declaration makes all uncertain, quid 
rid” eft ſed non alloc*;, 'ris found there is a 
Refidue ; and be it what it will, he is to have 
Common : And here no Land is to be reco- 
rered ſo, certain enough. Sir Anthony Cope a- 
gaiuſt Temple, Tel. 146, 147. 

Replevin, the Defendant avows, Forty 
ttillings Rent for two Acres held of him 
the Plaintiff replies, that he holds them and . 
twenty more of him by 12 5. abſque bee; that 
he holds the two laſt by Twenty thillings 
and though objected, the plea double, tra- 
verſing that the quantity of the Rent: And 
alſo, that he holds the two Acres, only ad- 
judged good, becauſe otherwiſe he could not 
avoid the falſe Avowry, M. 8. H. 7. pl. 1. 

t -154I and ny he that A. wasſeiz 
is Jure Eccleſie, andlealed 5 good, without 
bros rang was Parſon, ſupplied by ix 
fore Feleſie, but not in Pnare ds the 

intiff, that ſo he is a Parſon Imparſor', 
becauſe till then, in that cauſe, he cannot 
plead in Bar. Ro{/s againſt Walters, Noy, 70. 
"© < If 
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If Cattef or Goods bediſtrained for Rene, 
otherwiſe for 
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Plaintiff, and rhe 
taking z but 1 
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in Replevin, may bring his Writ of 
ngengn" Face? charts Non. 
I in, or Judgment againſt him, then 

Ce Te long 18 


J 


Fe 
i 


, Meſme le Ley pur Damage 
But tender after the Diſtreſs be ta- 
and before the Impounding, the De- 
tainer, and not the taking, is tortions : But 
tender after the impounding, neither the ta- 
king nor detaining are fortions; for the Ten- 
der comes too late. 
In #, the Plaintiff is Nor-ſaited, 
and the nt had a Wk of Rowe 
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hend' and de dampris, the Phintiff 
brings —— —_ 
ſodeas to the Retors' hend', but not to 


en when the Goods 
or Charrels of any perſon are taken, he may 
have a Writ out of the Chancery, command- 

the Sheriff to make Replevin of them ; 
and this Writ is Viſcontiel, and in the na- 
ture of a Juſticies, in which the Sheriff may 


hold plea to = Value, and in all Cafes; 
but when the claims Property, 
and __ Cn Live Beaſt is taken, 
then the Form of the Writ, 4s ns 
free J S. averia ſue ; and —_ one 
ts —_— the Form 1s ergy. 
aceret quendam vel 
ns &c. And ure jean" 7 hog 
tels are taken, then the Writ ric hall be qu 
replegiari faceret Bona © Catella fua, 
Plaintiff muſt aſcertain them in the Declara- 
tion; But ſri ll be ond rene be taken, 
then the Writ ſhall replegiavi, facias 
]. S. quoddem Planſtrum cum furminrs, &c. 
By he Statute of Marlbridge, cap. 21. the 
Sheriff upon Plaint made to him in Court,or 
out of Coart, ought to make Replevinof the 
Goods or Chattels taken. 
mt = 


In Replevin, the Sheriff ought 
forts of Pledges ; by the 
_—_ de proſequendo, and by the — > 
Pledges 
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P de Retorn' habend', Co. Com' 145. þb, 
. & Man who hath but only a ſpecial Pro- 
perty, may bring a Replevin, as when Goods 
are pledg'd to him, ar Beaſts are taken by 
him to compoſt his Land ;z and the Writ may 
be General or Special, 41 E. 3. 18. 6. 22 H, 
7.146. 11 H. 4. 17. 

If this Plea be before the Sheriff by Writ, 
then it may be removed into the Kings Bench 
or Common Pleas, by pore, by the Plaintiff, 
without Cauſe, and by the Defendant, with 
Cauſe mentioned in the Writ : But if it be 
before the Sheriff by plaint, then it may be 
removed by Recordare, ifluing out of Chan- 
cery by the Plaintiff, without ſhewing cauſe, 
and by the Defendant, it he do ſhew cauſe 
in the faid Writ. ' 

A Replevin lies of ſuch things whereof a 
man hath but a qualified Property, as of 
things that are fere nature, and are made 
tame, ſo long as they have Amimun rever- 
tendi: le Caſe v} Swans in Co. 7. rep. 

$o Replevin lies of a Leveret or of a Fer- 
ret, 2 E. 2. Fitz. tit. Avowry 182. 

Alſo Qware cepit quoddam examen Apinm, 

&c. Regiſter Original. fol. 81. 
_ In many caſes, this Action or Treſpaſs lies 
at the Elon of the Plaintiff; but againſt 
the Lord, Treſpaſs lies not, 7 Hl. 4. 28. 6. 
6 HB. 7.9. 

A Replevin lies againſt one, de Averiis capt” 

per 


Ouare Impedit. 253 


per ipſum ſimul cum alio,Co.Ent.600.2 Inſt.533. 
- Soitlies de avertis capt & detent” quonſqe*c. 
& de aliis averiis capt' & adbuc detent”, Ra 
Entr. 567. 572. Andin this Caſe, when 
Plaintiff declares, that the Defendant yetde- 
tains the Cattel, and the Defendant appears, 
and makes Default, the Plaintiff ſhall recover 
all in Damages, F..N.B. 69. b. Co. Ent. 610. 

When the Beaſts are chaſed into another 
County after they are taken, the party may 
have a Replevin in which of the Counties he 
pleaſeth, or in both, Idem 65. 6. 

When the Catrtel of ſeveral men are taken, 
they ſhall not joyn in Replevin; nor is it a 
Plea to ſay, that the property is to the Plain- 
tiff and another, Co. Come. 145 b. 

In Replevin, the Plaintiff ought to alledge 
a place certain, where the Cattel, &c. were 


en. 

When the Plaintiff is Non-ſuited before 
Declaration, and he ſues Second Deliverance, 
and is Non-ſuited alſo again before Declara- 
ntion, the Defendant ſhall have the Cattel 
replegiable without any Avowry , &c. 
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Scire F acias. 


ire Facias, by the King to repeal a Pa- 
tent, the Defendene | pleads a Plea, 
whereon the Attorney General de- 
Jn the Defendant joyns in De- 
"lance yer over part of a Statute, 
Curiam. Cos 8, rep. 12. b. 
AF, Facias agam(t an Adminiſtrator, who 
a ſpecial Plene adminiſtrauit : Replic' 
quod devaſtavit, and ſays not who devaſtavit, 
uc quod prediGzs ). S. non devefiauit, found 
Defendant: the Plaintiff moved in 
Arreſt, 'tis pot faid who denaſtavit, fo 
_ be the Exccutor at Age, but per now» 
the Plaintiff ſhall, not after Iflue, find 
Fault in bis own Replication. Oxford a- 
Rives, and 1 Cro. 135, Plaintiff after 
erdict, when no We of his own ill 


of a Recognizance entred by 
returned Terre-tenants, come in 


that C. hath three Acres of A 
not ſummoned, &c. whereof he was 


Scire Facias. 25% 
as not fexed of 
and E. 


1 
; 
L 
5 
g 


are ſubje& to the Extent, yet the {j 
cial Plea, which 2» GIG. or 4 was nn 4 
| zd alone of them in Fee, as the Plea a 

&, he cannot abate the Writ. Fenner con 
Dame Needew againſt Buning. Vide 2 Cre. 
$24 52+ 

Scire facias againſt two, for Ie- 
covered in Aflze, by three; one not 

that one of the Plaintiffs, ſuppoſed 

y the Plaintiff to be dead, at the time of 
the Scire Facias, was alive 3 and the other 

that one of the Plaintiffs now fap- 
poſed alive, is dead: il}, for they maſt joyn 
m Dilatories, though objetted, they ni 
haveſevered in their Pleas to the farſt. 
26 H. 8. pl. 7. One R— 
mands the view in a Precipe reddat que- 
re of that. M. 7. H. 7. pl. 8. m. 10. FH. 7.pL.6. 
m 12. H. 7. fo. 3. 

Scire F acias, to have Reſtitution of Mo- 
ney, or Reverſal of Judgment; the Defem- 
dnt pleads Payment, not againſt 
Record, without matter of Record, or ſpe- 
caltys and 'twas long before it ——— 
that levyed by the Sheriff in a Scire F acias,; 


256 Scire Facias, 
'was a good Plea, but at laſt agreed, b& 


cauſe grounded on the Scire Facias, hich 


he cannot withſtand, Uyſe againſt Herriſow; 
Jed vide 2 Cro- 29: Oenel againſt Randal. 
Popham, bare payment without Writing, 
no Plea to barr an Execution by Fieri 
as of Scire Facias, wide H. 4. 58. 59. In 
Debt on a Judgment leavyed Fieri pp. 
and paid to.the Plaintiff no Plea, becauſe 
the Sheriff is to bring the Money into Court, 
not to deliver it to the Plaintiff, other if the 
Lands were extended by Elegit, 1 Cro. 239. 
- Scire Facias, as Couſin and Heir to D, 
viz. Fitz A. &c. Plea that I had no fuch 
and he needs not ſhew who was 
the Plaintiff's Mother, as if it had been 
eaded, the Plaintiff was not the Son of A, 
then, the Birth of A, was confeſled, he 
muſt, when he takes one Mother from him, 
ive him another ; but here the Birth of the 
intiff is not at all mentioned, admitted, 
granted.V7de talem 11 H. 456.b. 74,75: 
E. B39 E. 3. 3o. 31. Plea that he had 
ach Son, not admitted, but he for to 
plead whoſe Son he was 8 8.4. 21.4. 9E-3 
30, 3T. 
Scire Facias on a Recovery apainſt the 
Heir and Terre-tenants, the Sheriff | 
an Heir -and four more Terre-tenants ' the 
Heir, Nil dicit 5 the other four plead, that 
trwo 
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twa of them are Joynt-Tenants of part with 
7.8. not named, and reſolved that the Joynt-« 
Nancy 1s A Plea in this Action, but 
not for all, but for that part wherein the 
Joynt-tenancy is : but becauſe all joyned , 
where but two were Joynt-tennants, the Plea 
was ill for all four. Holland againſt Dowitree, 
ke. 3 Cro. 739. 

Scire Facias on a Recognizance , Defen- 
dant pleads an Acquitrance, Plantift rephes, 
tis razed in ſuch and fuch material places, 
and demands —_— of the Writ, per Cu- 
riew ; this being but a matter tryable by the 
Court, is but'a Plea in Abatement, where- 
on a reſpond” Ouſter ſhall be, and hes nat 
peremptory, & fic de Margine di. mnall. 
ln all our Books, Matters tryable by the 
Court, go only in Abatement, and are not 
peremptory , which ſeems, muſt be intend- 
ed either of matters of Fatt , or with ſome 
reſtraint 3 for, every Plea in Law, is trya» 
ble by the Court, 5 E. 3. 326. 

Seire Facias on a Judgment againſt an 
Executor , he pleads a Judgment to F. 8. of 
loo L another to himſclf of 1007. and that 
he has but 100), to fatisfie F. S$, and 
ys not wltra, to ſatisfie himſelf, il] 3 for 
may pay himſelf, if he have not Wire 


«| topay J. S. and himſclt, he is not bound 


to pay the Plaintiff, Feltham againſt Ex» 
| ky) Ecyu-» 


258 Scire Facias. 


ecutors of Tourſton, Tr. 8. Car. 2. in Scacca- 
rio. 
In Scire Facias, on a Recognizancefor the 
Plaintiff , 'tis ſufficient to aſhgn breach, that 
he beat one, contra Pacew, without ſayi 
vi &- arms, aliterin Battery. Hutchins againk 
Perryman, M. 14. Jac. B. R. 3. Bulſtr 220, 
In Scire Facias of a Judgment againſt an 
Executor , he pleads , Plene adminiſtravit , 
Jour de brief , 11; for he might have paid 


Bonds before , ſo ſhould he have pleaded, ' 


Riens tempore mortis nec unquam poſiea ; but 
the Plaintiff taking Ilue, waved the benefit 
of the ill Plea, ' owe againſt Wrenham 
Mo. pl. 11. 78. 


Sheriff , Bailiff, &c. 


Lattitat was deliveted to the Under- 

Sheriff, to be executed , the Defen- 
dant being in Company with the Under- 
Sheriff; and the Under-Sheriff lets the De- 
fendant go, and returns, mon eſt invent' : 
Whereupon, the Plaintift brings his Aion 
of the Cafe, againſt the Under-Sherift, ſetting 
forth the whole Fraud and Falſenefs of the 
Under+- Sheriff, and Judgment by default. But 
upon Motion in Court, in Arreſt of Judgment, 
the Adion did not lye: for the Sheriff, isthe 
perſonalone to anſwer in Court for all Miſ- 
demean- 


— 
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demeanors of the Urwer-Sheriff and Bai- 
liffs. 

Upon a Fieri Facias, if theSheriffreturn, 
that he hath levyed the Money, and do not 
pay it to the Plaintiff at the Return of the 
Writ, the Plaintiff may have a Scire Facias 

inſt the Sherift, to ſhew cauſe, where- 
fore the Sum levyed, ſhou!d not be levied of 
the Goods of the Sheriff. 

The Sheriff cannot break open aty man's 


| Houſe or Cloſe, upon a Fieri Facias execu- 


ting, ( and much lefs the Landlord ſhall not 
break open doors to diſtrein for Rent) but 
where the King isconcern'd ( as uponan Ut- 
ary ) there the Sheriff may juſtifie the break- 
ing open the doors, ithe be reſiſted; but he 
muſt acquaint them in the Houſe with the 
Cauſe of his coming, before he force them 


n, 

Ifaman be in the hands of the Under- 
Sheriff, in Execution for Debt, and the 
Debtee tell the Sheriff , that the Priſoner 
hath ſafisficd him, if the Sheriff releaſe not 
the Priſoner , it is falſe Impriſonment. 

A Bailiff having a Warrant to attach the 
Goods of a Perſon, to anſwer at the Cours 
ty Court, doth attach the Goods accer 
dingly, and after delivers. them to the Dc 
fendant , and takes Bond of him, to appe:r 
atthe day , or redeliver the' Goods to the 

S 2 ; Bai- 
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_ , thisis not within the Statute of 23 
« 6. 

A Bailiff, of a Liberty cannot execute a 
Capias Uilegatume , and ifthe party be inthe 
hands of the Bailiff, the Sheriff may take 
him, for it is a Non Ozrittas in it (elf, Pfr 
Curiam. Hill. 13. Ja. in C.B. 


Obſervations npon the Statute of 29 Car. 2, 
Regis , for prevention of Frauds and Per- 


Juries. 


1. JDY this A@ itappears, That if a Feoff- 

ment be made, and Livery and Sei 
ſin duly executed, although it were before 
many credible Witneſs ( as formerly the 
Law was ) yet unleſs it be put into Writing, 
nothing ſhall paſs thereby , but an Eſtate at 
Will: and in like manner, all leaſes made 
by word for any longer time than three years 
or other Eſtates made or created without 
Writiog, are ſubject to the ſame Rule, ( that 
1s ) ſhall be only Eſtate at Will , rhat are 
ſo made by Words, without Writing, after 
the 24th. of June, 1677. 

2. After the ſaid 24th. of fone, 1677.No 
= or Adminiſtrator, thall be charged 
with any ſpecial Promiſe, to anſwer Dama» 
ges out of their own Eſtates, but only in 

clation to the Teltator having — in 
| their 
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their hands , and that no other perſon ſhall 
be charged with any ſpecial promiſe, to pay 
the Debt of another man, or anſwer for the 
Default of any other, or upon any Agree- 
ment of Marriage, or for any Agreement for 
Lands, or for any other commodityor thing 
not to be performed within one Year after 
the making of any ſuch Agreement, unleſs the 
ame Promiſe, Bargain or Agreement, be ſet 
down in Writing, and ſigned by the party 
to be charged therewith , or by ſome other 
_ lawfully authoriſed by him, ſo to 


3. All Wills and Bequeſts of Lands, Te- 
nements, Gc. after the ſaid 24th. day of 
Jane, 1677. ſhall be put into writing, and 
lubſcribed by the Teſtator , or ſome perſon 
eſe in his Preſence and by hisexprefs Dire- 
Hons , and atteſted and ſubſcribed in the 
preſence of three or tour Witneſles; other 
viſe, all ſuch Gifts to be void : all ſuch De- 
riſes ſo made and ſubſcribed by the Teſtator- 
ot his Dire&ions, as aforeſaid, ſhall be good, 
and ſtand effcual in the Law, unlefs the 
Teſtator ſhall, at any time, cancell the Will, 
a alter it by a ſubſequent Will. 

4. All Fruſts ſhall be in Writing, and 
bened by the Party, declaring the Truſt, 
tle to be void, exc pt ſuch Truſts as ariſe 
by Implication of Law, and Lands in Truſt 

S 3 for 
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for the uſe of others ; ſhall be chargeable 
with the Judgment, and Iyable to the Ex- 
ecution ſued out againſt cm »ſe. 

5. Aman ſeized of one Eſtate pur autre wie, 
may deviſe the ſame by Will , in manner 
aforeſaid, and no ſuch deviſe ſhall deſcend 
to the Heir, that fo died ſeized, as Lands in 
Fee-fimple ſhould do, and ſuch Heir ſhall be 
chargeable therewith, as a ſpecial Occupant; 
and in caſe of no fuch ſpecial Occupancy, 
then ſhall the Land deſcend to the Exccu- 
tors and Adminiſtrators. 

6. From and after the ſaid day , every 
Judgment ſhall be ſigned with the day ofthe 
Month, and the Year in which ſuch Judg- 
ment was Signed; and the day of the Month 
and Year are to be entred on the Margin of 
the Plea-Role, and they ſhall be accounted 
Judgments but from that day wherein they 
were lo ligned, and not from the firlt day 
of the Term, as formerly was uſed; the like 
Rule for Recognizances: . 

7. No Writ of Fzeri facias, of Writ of Ex+ 
ecuticn , {hall after the property of Goods, 
butfrom the day the Writ was dclivered to 
the Shenifl, to execute, which day and year 
the Sheriff is to cndoiſe on the back-ſide of 
the Writ. 

\ 8. No Bargain of Goods ab-ve the value 
of ten pounds, {hall (tand good, —_— 
| ay- 
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Buyer take part of the Goods (fofold) into 
his Poſſeſſion, or give ſomething in Earneſt , 
or that ſome Note or Tm, Gr be made 
thereof in Writing. 

9. No nuncupative Will whereby an E- 
ſtate is bequeathed above the value ofthirty 
pounds , ſhall be good, unleſs it ſhall be 
proved by three Witneſſes at the leaſt, nor 
unleſs the Teſtator did bid the partiespreſent 
bear witneſs, that ſo was his Will, or to 
fach like effe& ; nor unleſs fuch a Will was 
made in the time of the Teſtator's laſt Sick- 
neſs, and 1n his place of Habitation 3 and 
unleſs he was ſurpriſed and taken ſick from 
Home , and that no Teſtimony ſhall be re- 
ceived to prove ſuch Will after fix Months, 
unleſs the Teſtamentory Words were com- 
mitted to Writing within fix Days after the 
making of fuch Will. 

10. No words unleſs they are committed 
to Writing and read to the Teſtator and al- 
lowed by him, and proved by three Witne(- 
ſestobe his Will, ſhall alter any Will in 
Writing concerning any Goods or Chattels, 
or any Device or Bequeſt therein. 


Treſpaſs, 


[ 264 ] 


T reſpaſs. 


F my Servant without my knowledge , 
purs Beaſts into another mans Ground , 


the Servant is Treſpaſſer, and not the 
Maſter. 

If a man beat my Servant, I may have 
Treſpaſs, and my Servant another Action of 
Treſpaſs, diverſe reſpetibns. 

Itis good to lay the Adtion ſome day af- 
ter the Treſpaſs committed ; yet it 1s not 
material or traverſable if be laid before : 
For it's but. a Circumſtance : As Treſpaſs 
done the Fourth of May, the Flaintift al- 
ledgeth the Firſt of May , it's ſufficient, if 
_ Evidence it be proved, that the 

reſpals was done before the Action 


brought. 

A Maſter is puniſhable for his Servant, if 
he be about his Maſters Buſineſs : An Ab- 
bot for his Monk ; a Captain for his Soul- 


dier z an Ho!t for his Gueſs; So a Sheriff. 


for his Undcr-Sherift and Bayliffs : But a 
Maſter 
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Maſter ſhall not be Punniſhed for Treſ- 
pals of Battery , or Entry into Lands, or 
Felony , or Murder, or ſuch like, done 
ay Servant, unleſs done by his Com- 

If a Servant keeps his Maſter's Fire ſo neg- 
ligent, that it burns his Maſter's and the 
Neigbours Houſe , the Maſter is chargeable 
therewith. 

A man is chargable with the Faults of 
his Family or of his Beaſts - If a Ship is pe- 
nihing , and the Marriners caſt the Goods, 
to ave them, on the Land next adjoyningz 
yet this is Treſpaſs, and puniſhableby him 
that holds the Land. 

A Servant may juſtifie the beating of an- 
ather in Defence of his Maſter. 

A Man ſhall not have his Action of Tref- 
pals for Threatnipg, and recover Damage as 
well as in Aſſault and Battery. 

The Law does not allow any man toſtrike 
in Revenge of 111 words; and the reaſon is, 
becauſe there is no proportion berween 
Words and Blows; but he that is ſtruck 
may (ſtrike again. 

In Treſpaſs , he that conſents and gives 
ad to the committing of Tre is a 
Principal and no Acceſlary to the fame 
Treſpaſs. 

If Tenant at Will commits voluntarily 

Waſlte, 
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Waſte, Treſpaſs lies againſt him, notwith, 
ſtanding his Poſleſiion; ſo that if I de. 
fiver my Sheep to another, to Fold or 
Dung his Land , or a Horſe to Ride, or 
Oxen to Plow his Land; If the Bailiff 
ſpoil or kill them, I have an Adtion of 
Treſpaſs againſt him, notwithſtanding the 
Delivery of them , or Trover at his Ele- 
Aion. 

It a Man deſſeize me of my Land, or 
difpofleſs me of my Goods, yet I may en- 
ter upon the Land, or take my Goods, 
although I releaſe to the party Diſleizer or 
Treſpafſer , all Actions; yet this Releaſe 
ſhall not Bar my Right. 

No Treſpaſs can be excuſed by Law; but 
it may be juſtified 3 as upon ſor aſſault de- 
aveſne, or pront ei bene licuit ;, but not to ſay 
per infortuninm & contra voluntaten ſuant; or 
caſualiter orſuch like, is no good pleading 
. to excuſe a Treſpaſs or Wrong done. 

One Train-Bard Souldier in-Skirmiſhing, 
hurteth another in Diſcharging his Muſquer, 
who brings Trefpaſs, and the Defendant 
juſtifies and excuſes himſelf, as being a Soul- 
dier upon his Duty ; and upon a Demur- 
rer, Judgment for the Plaintiff : for tho' 
the Law be, that if two men Tilt or Tur 
ney in the preſence of the King, or two 
Maſters of Defence , in playing a Priſe, 

the 
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the one Kills the other, this ſhall be no 
Felony : So if a Lunatick Kill a Man, it's 
no Felony , becauſe Felony muſt be done 
Animo Felonice : But yet in Treſpaſs, 
where Damages are to be recovered, ac- 
cording to Loſs or Hurt it's not ſo: And 
therefore if a Lunatick hurt a Man, he ſhall 
be anſwerable, in Treſpaſs, wherein no 
man ſhall be excuſed , except it may be 
adjudged utterly without his Faule. 

If there be a Leaſe of a Houſe for Years, 
and the Leſlor Enters , to ſee if Waſte be 
committed , or want of Repairs z and then 
he takes away ſome of the Leſlee's Goods , 
again{t the Will of the Leſſee , he ſhall be 
puniſhed as a Trefpaſler ab initio: Soof one 
that comes into a Tavern, and carriesaway 
a Cup; for though the Entry were lawful, 
in both Caſes at the Firſt; yet if they do an 
evil Ad after the Entry, it makes the Entry 
and all the reſt unlawful: And the reaſon is, 
for that the Law gives liberty to enter for 
one intent, and he uſcth the ſame for ano- 
ther ill Intent. The fame Law is where 
Goods are (cized for Rent or Damage feaſant! 
and the Goods are abuſed. 

A Man may Diſtrain in an Hauſe, it the 
Doors beopen, otherwiſe not but a man may 
diſtrain per Oſtia & feneſtras; ſo that a Di- 
ſtreſs taken out of a Window is good. F 

ou 
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You cannot preſent, in a Court Leer, any 
thing that is particular Treſpaſs, to particu. 
lar o—_ , but only ſuch things which are 
a Nuſance to all; neither is ſuch 
Offence puniſhable there; As if a Freeholder 
ere&t a Dove-houſe it is only Treſpaſs to 
thoſe whoſe Corn they eat, and not puniſh- 
able in- the Let. 

Alſo every Man's Land is ſuppoſed tobe 
Incloſed , though it lie in the open Field , 
and if Treſpaſs be done the writ is quare 
Clanſum fregit. 

It a Man doth aLawful At which proves 
unlawful, it is Demprune fone injuria : As if 
in Plowing my own Land, the Cattel are 
ſo unruly, that they carry the Plow upon 
another's Land againſt my Will; this is a 

Juſtification. 

In all Trefpaſſes there muſt be a volun- 
tary At of the Treſpaſler, and a Damage 
tothe other party , clſe the Treſpaſs lies 


nor, 

In Treſpaſs for Beating and Aſſaulting the 
Wife, the Huſband ſhall have the Attion a- 
one, without mentioning the Wife, becauſe 

whatever Damages are Recovered (hall goto 
the Baron only. 

In all Actionsof Treſpaſs,ti & armris, &c, 
there ought to be an expreſs Averment of 
the Force1n the Declaration, and ought not 


to 
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to be expreſſed with a , whereas there was 
ſuch a Force. 

In an Action of Treſpaſs againſt one, with 
a Simul cums, againſt others, if nothing be 
proved againſt the other, they may be exa- 
mined as Witneſſes in the Cauſe: And if re- 
covery be had againſt the Defendant, named 
in the Declaration, thoſe in the Sizal cos 
can never be ſued afterwards for the fame 
Treſpaſs. 

Treſpaſs againſt three, they plead , that 
they had Common, and each put in his Cat- 
tel to ule it; and the plea adjudged fingle 
and good enough : But in Treſpaſs againſt 
one, and he plcads, that A. Common, 
and to B. and S. C. and he as their Ser- 
vant acct* in &«c. 'twere confuſed and ill; 
but if he pleads, that as a Servant to A. he 
put in ſuch, and to B. ſuch, &c. 'tis good e- 
gy : vide Title Joyntly andSeverally, Te. 
15. H. 7.pl. 18. 

In Treſpaſs, the Defendant pleads, that 
the Plaintiff delivered Goods to the Defen- 
dant, to carry to ſuch a place : The Plain- 
tiff replied, de [njur:a ſua, Cc. per nonnull'; 
no plea : For where the Defendant claims 
under a Gift or Delivery of the Plaintiff, 
the Plaintiff muſt anſwer to the Gift or De- 
lvery by himſelf, and not the mean Con- 
vejance, which Bryan granted; but hy b 
taat 
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that de Injuria , &c. was 2good Traverſe, 
that he delivered them, M. 16. H. 7. pl. 5. 
M. 10. H. 7.pl. 15. H. 15. H.7. pl. 6. Tr.1s, 
HE. 7. pl. 19. 

Treſpaſs : the Defendant juſtifies for _ 
a Diſtreſs for an Amerciament as Bayliff ofa 
Court Baron, good; though he ſhewed no 
Warrant in Writing, for the Precept may be 
per parol;; but becauſe he pleaded not that he 
returned the Precept , 'tis ill; as if the 
Sheriff returned not the Cap, he is a Tre& 
paſler, Trin, 16 H. 7 El. g. 15: 

Treſpaſs and Battery againſt a Conſtable, 
he pleads that the Plaintiff was beating a- 
nother, and he came to keepthe Peace, and 
laid Hands on the Plaintiff, and he beat him, 
and fo juſtifies, per Ryder Juſt. *tis double : 
For he juſtifies as Conſtable, and alſo in his 
own Defence. Kineſmil contra, the Beating 
_ [om wm Lawful, but that he firlt beat 
t nſtable, P. 2 H. 7. pl. 5. ; 

Trans de domo frafto & murifpſicw do- 
avi, the Defendant pleads Not Guilty to the 
breaking of the Houſe z and as to the Wall 
juſtified, ill: For the Wall is part of the 
Houſez fo he cannot be Not Guilty of all, 
and juſtifie for part”; for that is repugnant, 
pl. 21 H.7. pl. 7. 

Treſpaſs of athing done at D, and after 
io plea, they alleadge another thing in purſu- 

ance 
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mee of the former to be done at D. and 


though they ſay not at D. yet intended fo, 
ad ruled well, M. 21. H.7.pl.1o: 

Treſpaſs for Digging, &c. the Defendant 
juſtifies as Commoner, to dig a Trench, to 

out Water, wherewithit was uſually ſur- 
rounded , in the Winter, as well for the 
fving the Lands as the Commons ; and by 
me this ſeems double ; for either of them 
was a ſufficient Juſtification of Iſſue: And 
where one pleads two things, either of which 
s a plca of it ſelf, 'tis double, Tr. 17. H. 
v.pl. 1. , 

He that pleads a Fine in Barr in Treſpaſs 
or in Warranty mult conclude Judgment, $3 
frev' , and notrely ontheEſtoppel; for that 
goes to the Realty, which is not in queſti- 
on in Treſpaſs, Tr. 27. H. 8.pl. 19. 

Treſpaſsagainſt A. for Impritonment , &c. 
he pleads, that the Plaintiff had eommiutted 
Felony, and he prays the Conſtable &c. and 
thereupon they went and arreſted himz ill, 
becauſe he anſwers nothing for himſelf; 
that he, by Command of the Conſtable, &c. 
P. 2. E. 4. pl. 20. 

Treſpaſs : the Defendant pleads, that his. 
Father was ſeized, and let to A. for Life, 
toenfeoffee; &c. And A. died,and his Father 
entred, as in his Reverſion, and it deſcend» 
ed to him, and objected ; his plea _—_ 
| 
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the entry of the Father , the dying ſcized 


and deſcent, by Billing and Needham, but 
Littleton and Cook , contra. M. 2. E, 4 
p. 15, 

Treſpaſs by A. and B. for breaking thei 
Cloſe, the Defendant to A, pleads a Title 
in Barr, and to B. not guilty, by Dandy, 
Mayle , Cheke, the plea ill, for the Bare 

toall , and the other makes it d 
Needbew and Afoton contra, each Plain 
ought to have bis Anſwer. M. 2. E. 4 
pl. 20. 

Treſpaſs for cutting Subboſc', and ca 
ing away two Loads of Barley : quod « 
Barley , the Defendant pleads a Leaſe at 
Will, by one Tenant, as Tenant in Cons 
mon : and quoad the Wood a Licenſe by 
him, andthe Plea not double, for a Tenant 
at Will cannot cut, &c, without Licenſe, 
M. 2. E. 4. pl. 25. 

In z Precipe, the Tenant pleads a Releaſe 
in Barr, andit was in Barr of all the Lands 
ins. that he bought of FS. ill; not aver- 
ing, that he bought the Lands of JF. S. the 
words being general, viz. All the Lands, 
Oe. not particular of b/. Acre, &c. which 
will be otherwiſe. M. 2. E. 4. pl. 26 

Treſpaſs on the Stat. R. 2. the Defendant 
pleadsa Guift of the Land by A& of Parlia- 
ment, whereby he was ſcized temps' = 

an 
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ind the Plaintiff entred upon him tewpr E. 4: 
and he entred ; Choke Juſtice, and Littleton, 
held it double, for the Gitt and Seizin is one 
bart, and the Entry of the Plaintiff and the 
Re-entry of the Defendant. is another 5 but 
Ardern Iuſlice, and Laſon, contra, for 'tis all 
uant, Et ibidew by Choke and Needhan, 
Fr when the Defendant pleads, that the 
iff entred ſo long after the Statute,and 
fys not by what Calour it ſhall be intended 
more ſtrongly againſt himſelf, and intended 
by Title, Ardern, Juftic' cont', no Title ſhall 
be intended, till the Plaintiff ſhews i it. Tris.3. 
a 1 {s for taki bag of. Money, the 
reſpaſs for ta a ba 
Defendant pleads, = the Plaintiff was IN- 
debted to bm ,and{aysnot how,and delivered 
ithim in payment 3 the Plaintiff replies, De 
injuris, &c. And per Littleton, no Plea where 
the Defendant juſt by 'an A&- of the 
Paintiff himſelf. Hide Trin. 20. Ec 4. == 
ny. __ 25. 12 E. 4.10. 6 #1. 19. 4- 


Treſpaſs againſt the Lord, vi. arms, 
he admits it, and pleads a Diſtr” for Services 
and the Ifue- of Views, Arrear, found far 
the Defendant, yet no Judgment 3'.for the 
Court is not to admit him tq recover 
a Negative Statute, other, it it were: 


tive, and EleQtion to proceed tither way. 
) 10. E. 4. pl. 10. 3a 
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Treſpaſs by F. S. for takin 
Ph rc. pleads, that J '$. & de Ds Was 
elled, and gave him the forks e$. the 
| aiff 1 ies, that he is not the ſame 
ſon m the Barr and Dem', and tho obj 


this ill in matter of Fat and Dem' for matter 


in Law 3 and it cannot be tryed by Court 
and Jury, the Plea ruled + park. for by 
<tr 'tis confeſs'd, he is the ſaine 
= pytrrn he might have taken Iſſue ofit 
13: E. 4 pl. 4- 
| Treſpaſs againſt three, they all plead Not 
Guiley, as to part, and plead 2 
guift of the Goods, and Iſſue, and at N 
3#. 2. make default ; the third pleads a'Con- 
cord, ' Prizs Darr' contin” prayed 10 try the 
Ifroe agiibſt the two by Default, becauſe no 
contin” can be made of it, becauſe t they ab- 
ſent, and if not tryed, now 'twill be dif 
continued. Objetted, that goes but to ir 
that to 
which is to be tryed. firſt ; for if that be+ 
inſt the Plaintiff, though he ſhould have 
on the other, he can have no 0 Jack 


” the other was before z there- 
ryed 3; but if both had been b& 
ver fs, it could not have bet, 
found for the Plaintiff, and the 
Judgment with a Ceſas Exectio, ws 
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other tried; for the Concord was laid in 
another County ; fo the Plaintiff relea- 
kd to him, and took Execution tho' 
the Judgment on the Firlt Plea, Tt. 15 
E. 4. pl. 11, 3. vide 4 E. 3. 42. | 
Treſpaſs, the Defendant Fc for 
Tithes ſevered 3; the Plaintift replies, de 
fou tort ; objetted no plea, no more.than 
when 10 Treſpaſs the Defendant makes 
itle, and pleads ſon Franktenement,. at a 
ſe for years, by Brjax; and fo'it ſkems 
tho' Pjegot lays there, he claims there the 
Qccupatzan of the Land ; notio here, "P. 
16E. 4+ pl..g. 2 Cro. 224, 225+ | 
Ti<{paſs Nat Guilty, and Ilue, the De» 
fendant pais darr* contin', pleads a Releaſe, 
dated brforethe laſt Comtan's but deliver- 
ed after; the Plaintiff replies, ; that was 
delivered the.ſameday 'twas date}, Judg- 
ment againſt him 3 for be did confels, he 
did releaſe; ſo fatisfed, and no: matter 
when; but he might have pleaded,:abat 
he did not deliver it pris derr'; Gontia'; 
@ that it was not his Deed pris” dar? can- 
's by 78 H.6. and 39. ;H.6.8; g-T+.46 
£.4- $/-.2. | bis , 
Treſpaſs, the Detcndant pleads; that 


..the Plaintiff let 20 him for Years per iCur* 


he muſt ſhew what Eſtate he 1had, as:that 
be was (eized in F h &e. and Jet Hot. by 
I 
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Kidwelly : when one pleads a Leaſe from 
a Stranger, 'tis neceflary to plead it fo; 
not when he pleads the Leaſe to the Lef- 
for himſelf, M. 22 E. 4. pl. 217. 

Treſpaſs for Aſſault and Battery, and 
Threatning, &c. de ſon Aſſault demeſn 
Obj. in Error, the plea ill, not anſwer 
the mwinas; but reſolved well enough for the 
wines, laid but in aggravation of da 
Penmnuddock againſt Errington : fee vide 
Hil. 16 E. 4. pl. 8. contra M. pl. 983. 

In Battery, the Defendant juſtifies by 
Warrant out of a Leet; and though they 
plead not the day of the Leet, nor that 
the Houſe was within the JuriſdiQion,nor 
the Warrant; yet all theſe being but In- 
ditments, adjudged good. Carey's Caſe, 
M. pl. 11. 47. 

reſpaſs for entring the Cloſe, and cut- 
ting ſo many Trees, quoad all but cutti 
"the Trees, and entring the Cloſe, p 
Not Guilty ; et quoad fra# Clans pleady 
matter in Law, and juſtifies the cutting 
the Trees ; but becauſe in the qzoad, bc. 
ing was ſaid-of the Trees; the plea is 
il, and was amended, and made et quoed 
Frd® clanr', Cutting, &c. Co. 4. rep. 62. 6. 
Treſpaſs and Battery, the Defendant 


that he had a Leaſe for Yearsofan 


ouſe, *and the Defendant would have 
put 
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t him out, &c. without ſhewing 
y what Title An or Commence- 
ment, &c. of it, becauſe faid but as In- 
ducement: For whateyer Title he had, 
his poſſeſſion excuſed him. Scable againſt 
ml Treats, Bnar clax Dale 
In Treſpaſs, Pware clauſum fregit in 
the Defendant juſtifies in Sale ebſque hoc, 
that he is Guilty in Dale : It Gemed to be 
an ill plea, amounting but to the General 
Iſhez but Fitz-herbert mw becauſe Dale 
and Sale may be adjo and it may 
be doubtful in which « the « Cloſe lies, Dyer 
19. 4. 
"in Treſpaſs in ſeveral things in a 
Park, the Defendane made ſeveral Juſtifi- 
_ pleaded, that quidam J. S. 
Sk. &- quidam ]. S. granted, 
Ge. and 4 7 Buch every plea with qui- 
dem ]. $. which ſhall be intended ſeveral 
men; and it all being about one Office, 
ok for <p could not ſeveral- 
nt him it, 3 Cro. 401. .$.in- 
ated © ſame ry eLored. men- 
tioned before : And 29,6 and 18E, 
3, 49, b. and Brid. 100 
tound b —+-x0x Verdi doubted -— 
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not Traverſe abſque tali Canſa; He and 
Verdi& for the Phintiff, Judgment Raid, 
and Repleader awarded : For here is tg 
Nexative but an Affermative of the firſt 
Declaration 5; but no denying the D& 
tendant's plea by the mp". jemrings 
zerſus Lee, M. 24. Ca. 1. B. R. St. 150, 
IST, 

"In _— the Deſi ndant juſtifies 
his Entry , Vertue of a Leaſe for 
Years 3 and erudged no good plea, + 
mounting but to the General Iſſue. ome 
Caſe, 1651. in B. R. fo 2 Cro. in Trove, 
the Defendant pleads Sale in Market 
vert; not hed | in Trover; The Defen- 
dart pleads, that A. was pcfſclled of 
Gords, and fold them to the Defend- 
ant, and retained them in his Hands 
and fold them to the Plaintiff; and 
they came to the Defendant's Hands, 
and he cohverted, ill; amounting but to 
the General INoe, and leave no Cofor 
for the Plaintiff's Aion ; whereupon 1 
kekig Re airy was awarded, and not 

t the Defindant pleaded 
Nr Gut Sti. 355. 2 Cro. 165, 219 
7. 1 Cro: "i 2 Cro. 146, 147- 


Foo 
mg the Defendant pleads rhe 


A. the Plamnff 


plicd, 
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that he ſued an Original withij 
Years. Ez hoc pet” quod, Oe. an 


Conclufion : For thereupon he lies upon 


the Defendant, and binds him to an I 
ſue, which he cannot paſs oyer; but he 
ſhould have ordered his Plea, Et hoc pe+ 
ratus, Oc. Whitebead verſus Bucklond , 
gre op ren 401, 402. wh 138. 
T taking and Impriſoning 
him ſuch a day; the juſtifies 
Warrant on a Capias ad Satisfaci- 
ad ; the Plaintiff ſhews, that after the 
Writ iflued, and before executed, he 
paid the Money to the Sheriff, who 
gave him a Saperſedeas to all Baylitls, 
Ge. and the Defendant Arreſted hims 
W he ſhewed him the 'ſe - 
yet detained him an Hour ; 

The Defendant ſays, he was not Let- 
terd, and took that time to adviſe; 
Whereon 'tis demurred , and adjudg- 
ed for the Defendant, not on the Mats» 
ter in Law ; but the plea for the De- 
daration, charges him with a taking 
impriſoning, and the Replication, wi 
a 1mm. pry {o a Departure. Striw» 
ger againſt Fanlake, 3 Cro. 404 


Treſpaſs for breaking two Gates and 


three Pearches of Hedging, Ns 
dant preſcribes to g9 in 10T 
4 


that 
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that way in Eaſter Week, and given the 
Plaintiff two Gates and three Pearches 
of hedging, he broke them, and upon 
Demurrer, adjudged the Plea ill; bes + 
cauſe he ſays not prediFs, and the two 
Gates and the three Pearches, may be 
other than thoſe laid in the Declaration; 
Gooday againſt Mitchel, 2 Cro. 441. | 
' In Treſpaſs againſt feveral that en- 
tred to take the Corn, whereto one of 
them had Right upon the Determina« 
tion of 2 Leafe, depending on a Leaſe 
for Life, ended : the Defendant pleads 
Not Guilty, and all rhe'matter tound ſpes 
cially, though their Entry were lawful 
as in the Right of one, yet it being by a 
Licenſe in Law, which muſt ha 
pleaded, and is not to be given Vi 
dence, or by a fpecial Verdict, for that 
Cauſe, Judgment was againſt them, for 
their entring, though againſt the Plaintiff 
as to the taking the Corn.' Sir Hemy 
Enivet againit Powle, &c. 2. Cro. 463 
464 
- In Treſpaſs, the Defendant juſtifies 
Damage feaſant, -the Paintiff made anew 
| the Defendant juſtifies there 
for an Herriot, the Plaintiff demurred, 
fuppoling it a Departure, but adjudged 
not z* for, by the new. Aſtignment, the 
$40 * gy Barr 


Treſpaſs. 23t 
rr is out of doors, and that in the 

ication, is as of a new thing, and 
tould not be pleaded otherwile, for, it 
may be, he one on - 
and the place mentioned in the Barr, and 
another for an Herriot in the Replica- 
tion. Odjham againſt Szith. 3 Cro. 589, 


 Treſpab for taking an Hide, the 
Defendant juſtifies, becauſe the Mayor 
&ec. of London is ſeized of a Houſe, 
called Leaden-Hall, and 'twas there Da- 
| feaſant, for he by &c. The Plaintiff 
replies, that Leaden-Hall is an ancient 
Market on Fridays, and he bought it 
there, and had it on his Back to 
away; and though objected, the Repli: 
cations not good, becauſe he concludes 
not, eſt eademe, Ec. becauſe he va- 
ries from the manner of the Caption, 
and by his Plea, takes from the Plain- 
nff his Authority, yet reſolved 
without it agreeing with him in the 
time and place of the Caption. Sawer 
againſt Wilkinſon. 23 Cro. 627, 628. 

+ In Trepaſs, one as Bailiff, pleads 
preſentat' exiſtit, that ſuch an one 
ged the _— Afraings that was a- 
merced, therefore diſtraingd: 'tis good 
without ſaying in faGo, that he = 


= ; 
in Court. F; againſt Alimond 
- 748. 386. com. 1. Leow. 292. 2 Cro. 
2. | 
Treſpaſs for taking ewo Hides, the 
juſtifies for a Diſtre(s, the 
that he tanned them, 


and Grees. 2 Cro. 783. 

Treſpaſs, the Defendant pleads, that 
he a lericus & ſeiſſtus de aq =o 
cleþe, and preſcribes, that 
Ly ; ut ny Parſons of that 
Church, have had a way, and (© he 
ſays, not that he was Parſon; and ſoit 
was objected, he had not enabled him- 
to make a Preſcription, yet, ſaying 
is ſeized Jure Eccleſie, it tant” amounts 
is —_ Dom. Sandr. again(t Pender. 

. 8. g8. 

Treſpaſs, the Defendant juſtifies, 
e, per quandam Indenturam, A. bar- 
in'd and fold Land habend' to B. the 


TE 


is 
£ 


ſes 


to whom he being, &c. but 'tis the 
and ghe Granter and Grantee, 
named in the Premiles; _ 


of 


al, becauſe not faid in the Premi- 
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becanſe the Plaintiff replyed, Pod bere 
& rerun, that A. granted to B. that is, 
s Confeſlion to whom the Grant was, 
and mends it, B»ſtard againſt Collyer. 3 
Cre. 899. 

Treſpaſs, the Defendant preſcribes for 
Eſtovers at all times, except fawning 
times z the Plaintiff made wt Replhi- 
cation: the Defendant demurrs, though 
the Bar was ill, the Detendant - not 
ſhewing, that at the time that he cur, 
He. was not fawning time; yet, he ha- 
ving demurred on the Plaintiff's Re- 
plication, the Court would not to the 
Bar, but no Judgment of the Plaintiff's 
ill Replication, Roſe againſt Booker. 2 
Leon. 209. 210. 

Treſpaſs for Battery, the Defendant 
juſtifies, Molliter warn imponendo, im de- 
ferce of the Policthon of his Houſe; 
the Plainriff replyes, de brjwria abſ- 

e, &e. Verdi for the Plaintiff, and 

udgmer!, Replication good, for the 
principal is the Battery, Hatl agai 
Gerrard. L atch 128. 3 Cr. 225. Laxch 221. 


273. 

Trefpaſs, the Defendant pleads, 'the 
Plainaff is a Recufant conmvift, whom 
' the Statute 3 Jac. 5. makes excam' 
ment de billa, becauſe it wants, hoc 


para> 
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peratur, Oc. per Recordum allo, the Con. 
clufion is unapt for the Plea, for the 
Plea is in Diſability 3 the Concluſion i 
barr, but, it ſeems, the Concluſion is 
but form, and uſed by general Deamrrer, 
And vide the form of foveral Concluſions, 
Inde ſs Cur' vult cognoſcere. 2. AI perjon' ſi 
"4 MI 3. Al briefe Judgment ate 
accon' del briefe. 5. In bart 

= Bratton de excepc', _ differ 
ple af br ; of perempt” quan- 

do neme. If the pleading to the- Writ 
be tryable, and tryed per pais, is peremp- 
tory to the Defendant, _ if I 
upon re but if the Plea be try- 
able by NF iſoat of the Ordinary, 'tis 
never peremptory 3 and if the Plea tg 
the Writ be to the Adtion of the- Writ, 
it ſeems peremptory, ſo Plea to the 
Adion of the Writ, and Concluſion to ' 
the Writ peremptory, if demurred : one 
pleaded to the Attion of Avowry, he 
ſhall not reſort to plead in ' Abatement, 
after Imparlance: one pleads Outlawry 
in the Plaintiff, allowed. Dr. Cudmas 
againſt Grendon. Vide 40 E. 3. 9 pl. Abate 
ment, Avowry and Concluſion the barr. 
Latch 177, 178, 179. Co. 11.”rep. 52 4.and 
1 Cro. 117. | 


Trel- 
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Treſpaſs, the Defendant juſtifies asEx- 
ecutor, the Plaintiff ſays, that the De- 
fendant was annulled upon Appeal ro 
the Court of Rowe, and ſonot Executor, 
if the Concluſion 3 diverſe of opi- 
nion ſexble, as well as where one pleads 
a Divorſe in the Spiritual Court, and 
© not his Wife. M. 2. R. 3. fo. 22. 


I. 
Fg Treſpaſs for Miſprifion, the Defen- 
dant leads, that Robery had been done, 
and that he being a Watch-man,- and the 
Plaintiff coming through the Town in 
the Night, he ſtopped him, to ſee, what 
he was : doubted if not double, - for he 
wht ſtop him generally, either under 
Suſpition, or particularly as a Night- 
Walker, being a Watchman. H. 4. H. 7. 


2. 

Thus againſt two Defendants, they 
paratss ut ific” ex 
= taken becauſe it Ms Gove del 

Et boc parat” ſunt. 1 Cro. 413. 414. 

Treſpaſs for taking his Apprentice, 
Plea, that the Plainnaff diſcharged bim, 
not 3 for he cahnot be Apprentice 
but by Indenture, and then he cannot 
be diſcharged but by Deed, no more than 
one Covenant to build me an Houſe 
in Covenant to plead a Diſcharge - 
t 


©; 
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the Building, unleſs he plead it by Deed, 
21 H. 6. 31, 32. 

Treſpaſs, Defendant pleads a Leaſe gt 
Will made to him, by Vertue whereof 
he entred, and was pollcſlſed, and held 
good, without ſhewing of what Eſtate 

was polleſſed ; [dem in pleading 2 
Feoffment, &c. For it may be doubtful 
in Law, as if made by an Infant, &e, 
Therefore more ſafe to plead the Mat- 
ter, and to omit the Concluſion how 
he was ſeized and kave it to the Count, 
35 H.6, 63. b. 

Treſpaſs, the Defendant pleads, that 
the Plaintiff bad nothing but in Cog 
mon with 7. S. &c. per Car', he ought 
to {ſhew how Tenant in Comman, .. vis- 
the Fooffment , &c. it ofa Joyat Te- 
nancy perſonar, &c. but not after, the 
Plaintiff, ſtands not on #t, but ſays, be 
was {ole ſeized, and ſome thinks the 
Law 1s, he pleaded a Tenancy in Con- 
mon of the adverſe = but if he had 
pleaded on his ewn fide, then 1 
I muſt hew how, 3 H.6, 56. w 
for Fiſhing in bis ſeveral Fill 
>the Defendant pleads 'tis not Free 
ds and by ſome the plca is good, 
_ill-the Plaiatiff make a particular Tule 
to the Filbings Jdew in Caſe of War 


ren; 
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rem; but per Jel. and not denied 5 but 
not ſo for Common, becauſe when one 
demands Common, it muft be intended 
in alieno ſolo” Bat when one demands 
Fiſhing or Warren, it may be intend- 
ed in his own Soyl: And & for the 
Defendant to plead un" Fr Text” 2 
= prima Facie, till the ather a 

itle z but per Forteſcue, with a Tra- 
verſe of Fiſhing, &c. 'tis good, elſe nor, 
no eas vide Title F 
tort : And Title Fiſh tout, 
. matter and ons 6. 21 6. and 
the Plaintiff makes Title, 18 H. 6. 29, 


a, | 
Treſpaſs, Quare lib Warr' freght, of 
Caniculos cepit , the Defendant pleads, 
that the Plaintiff was ſeized and het to 
A. he by arg pv = — 
njes; Judgment le jaxs f 
thier 2 that, and ds 
udgment, þ Aceo' 
an Canes” paſſed not b 
Leaſe of the Land, and one may 
Warren in his own Freehold. Note, he ws 
plead Title under the Plainciff: 
and Note the General Iſſhez and 
after he pleads the Freehold fin a 
, who let wt ſupra; and that 
md of A. &e. abſqve hoc pi" 
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Plaintiff has any Warren there. Jenny, 
that is, doubt the Freehold in a Stran- 
, and traverſe of the Warren; and 
he Demarrs, L. 5 E. 4, 5 
Treſpaſs for cutting Trees, nt 
makes Title to the Lord in Right of 
his Ward; and that he. cut provt fibi be- 
ne licuit, Danby Chief Jaſtice, and the 
.Concluſion ill: For it appears waſte 
and unlawful , Merle , & wal Opinion 
ut mibi videtur, 'tis Lawful, quoad the 
Plaintiff z and good: For before ' the 
Statute of Waſte, Leſſor, or Ward had 
no Remedy againſt the Leſſee or Guar- 
dian by Treſpaſs; and now 'tis puniſh- 
able only by Waſte, not in Treſpaſs; 
but it may be an Eſtoppel in Waſte; 
therefore better to plead, he cut them 
for a Repair, prowt ſbi bene licuit, L. 5 
'E. 4, 64; 89. 6. 
+ . Treſpaſs for taking, beating and im- 


_—_— Cow , Defendant , quodd 
ven" vi & armis, and pleads Not Guilty, 
and the taking and impounding 
juſtifies for a Diſtreſs; 11], not anſwering 
:the Beating. Copeley againſt Piercy, Tris. 
"19 Car. 6. R. 

- 14 Treſpaſs for taking Cattel, Defendant 
uſtifies, Plaintiff replies and avoided it, 


hoc Oe. wnde petit Judicinm ſi.ab Adi 
73 -* one 


. Treſpaſs. Fad 
one precludj 3 ill, being ſpecially demur- 

.red on, it ought to be petit Judic* Co 
ſua ſibi adjudicari, Lady Broughton a- 
Holly, Tr. 21 Car. 2B. Ri + 

Treſpaſs for Battery, Defendant pleads 
&v Aſſault demeſn, Plaintiff replies, the 
ant Would have rid over him, 
and he aobiter aſlarilted the Defendant 
in defence of his perſons and fo the 
was of his own Aſlault, 4s eff 
rem inſults : In the Barr, the Defendant 
demur,andJudgren array for the Re- 
iter allaulted 3 ill : it ſhould 
& been wolliter mranns ones 
againtTi lien, Tr. 21 Car: 2 B-R. 
pr for ig his Cattel, Defendant 
juſtifies damage in his Free-hold; 
ainfiff replies, and claims Common to 
Meſſuage, &c. Defendant rejoyns, - that he 
ſer ſufficient Common for all the: —_ he- 
vant and conchant m the Mclean Fn 
demtiurrs,and objedted he ſhould have a 
red ſufficient Common to the ens: 
all levant, &c. ropeyred mat one 
have ſomany levant rr he had od IN | 
ton; for but adjud 3 
Js Leech wvers' Mick! Ho I \R. 
Defendant, S 
et & an Houſe, and ſays, That-long be- 
fore the TreſpaG, he was et adbus ſeift 


exiſtir, and doth not ſay necnow' 1 
, v "Thy 
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oy on predic? ; Jet per Hob. Winch 
on; good. Griſe againſt 
Winch 16, 17 int T4, 
Treſp$ be Battery of A. and B. his 
Servant, per quod ſervitinw amiſit > Defen- 
dant juſtifies, becauſe A. an B. would 
ho Ts a ana to the Nuſance 
and on demurrer, ad 
ill, becauſe he ſays, not as gy 
by command of, the Plaintiff : And then 
he anſwers the | ſervitum 
W—_ _ Giſt fx hs ons 4 
lab RW. T3 Bridg. 47. 
Tomas for entring and breaking hb 
Cloſe,'\and driving his Cattel : Defen- 
dant "Uuſtifies as to the Entry, and dri- 
ving 4he- Cattel ; Iflue of it and Ver- 
dit _ but Judgment againſt him, be- 
cauſe/he proved not the Breach as well 
roy _ _ Praunce again(t Twckle, Þ, 
ot, 128.1 164. 
ph mend: ftr. May , Defendant Juſtifies 
7 aw oo\ eadem, &c. and on des 
ged a good Plea, without a 
ans 2nd if ed Jotli of the 
ſame tine, he need not ſay, th + 
dem;-but at.another-time he mult. YVaſſe- 
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Not Guilty ; and as:to the Takingian. 
Impriſoning, juſtifies; and an — 


i ; ' becauſe - he juſtifies not. .the wah 
fault 3 and there .. could be no: 


without the Aſſault, and the Ley 
tienes and og 


Plaintiff demurrs generally , 
then of the not yin, how how Fe} 
forme aud 


oof againſt Hirghs. rag 18, 5 2, 


reſpaſs for bacakio ix, Cloſes; 
|; — Tra two echoes i Cai Net 
the reſt pedibus ambulando, be © 
for. a way :\ upon. which Iſſue. ',Far\ the 
Treſpaſs cum Averits, he Ke Re. ve 
Inclofure. The. Plaintiff faith, the Ins 
- cloſure - was good, and the Defendanae 
Gin ny, bt thp me LEE 
out © ; 
fendant =? , and for I 
that the matter Jada 
Opinion of the Court 
\ and the Traverſe 
that Inducement; that an 
not material, þ -9D+00Y' ROTOR 
2 
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it whe Hue offered be fingle: refolved 
the" Replication good. Parnell againſt 


Sf > nog but 
not to be cuni ex #b reſol- 
"the Court, 1. Ad valentians was 


Comet Fore 2. That it ſhall be 
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way, and not for the Converſion, 1 Cre 
36, . Zacom againſt Bernard. | 

He that hath the poſſeflion of an Hawk 

may have an Action of Treſpaſs for ftri- 
king and killing her. 1 Cr0. 18. Sir Fra. 
Vincemt's Cale. 
'3 Treſpaſs, a man after he is arreſted 
upon a Zatiter, tenders Amends accord- 
ing to 21 Jacobs ; refolved it comes too 
late. 1 Cro, Hats againit Baker, 264. 

Treſpaſs lies of Treſpaſs done in- an 
_ , Telv, Zapworth againſt Yap. 

77* 

Treſpaſs, the Plaintift lays it in an 
Acre bounded &c. with Abuttels ; the 
of found it ww dv ere 

cript”, "tis : itt 
had found it w» be half an Acre; W —_ 
3 it was affigned an Acre, 'twere well 
enough. 7elv, HFinkworth againſt Man, 
114- But in an Zedione firme twere 
-— ind void. | Zelv. ibid. & 2 Gro.: 
183. 4. 


Wager of Law. 


N Debt for an Amerciament in a Court- 
Baron *cis {aid one cannot wage Law, 

but two or three Preſidents are there cited, 
where in ſuch Caſes Wager has been, Mo, 
Pl. 430. 

kn Debt by an Attorney for his Fees the 
Defendant cannot wage Law, But for Mo- 
nies laid out by him as a Solicitor he may, 
Ro{ls verſus Fermin. Mo. Pl. 500. 

Zenetur thas the Defendant ca 
Law in Account for the profits of _ 
Popmarth verſus Archee. Mo. Pl. 670. 

A wager of Law may be done by ei 
ten or twelve hands, As the Court 


The Party is to ſwear dwedtly 
go he oweth or detayneth nothing , The 


Compares, that they beleive that he ow- 
or deraineth nothing, 7erm. Zey. 


A Crake fayes Debts by Gmple Contra, 
we forkited by Outhry, t dhe 
by the rarty his Wager of m_ and 5 
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fayes -is the latter opinion of the Books 
and of the Judges now, And he fayes in 
every Quo minss by the Kings Debtor it 

the Detendant by his Wager of Law, 
for the benefit of the King though not you 
ty. 4 fortiors where the King 1s adjudged 

y , Slades Cale, Co.4. Xep. 93. 4. 95.4 
wy . $8. 4. 89. 6. 

In Debt for Arrearages of Account be- 
fore one Auditor , the Defendant may 
wage bis Law, becaule not within the Sta- 
rute of #/ 2. Cz 11. unlels rwo Auditors, 
And fo if the Lord be found in Surples in 
Debt againſt his Servant, it may be waged, 
becauſe not within the Statute,,which is 
made only as to Accountants, the reſt be- 
ing determigable ar Common-Law, Debands 
Caſe 38 H 6. 5. 6. contrary to this laft, 
Co. 10. Rep 103, 4 

'Tis faid that Ley gager lies not before 
Juſtice of Peace or Juſtice ofOyer and 7 ermit- 
er or any other inferior Court,but thole at 
Weſtminſter, Therefore an Information u 
on 23 H.8$. againſt Brewers to be 
at Heſtminſter, not in the proper C_—_ 
becauſe the Starute, O»ffs Zey gager ; and 
intends fuch Courts wherein it lay. #ide 
Kitchin. 494. b. Ley gager, the proper Try- 
al in Court-Baron, and Per Pais, 1 Cf0. 79+ 


104. C0. 4. /nfb. 64. 65. 
X 3 . Con 
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Commiſſioners of Bankrupt aſſign a Deber 
duc by ſimple Contra to the Bankrupe ; 
in Debt the Defendant may wage Law 
againſt the Aſſignee of the Camatliance 
as well as he might have done againſt the 
Bankrupt ; though obj. they coming in by 
AG of Parliament, .'tis quaſs a Debt of Re- 
cord, for that alters not the: Law : quoad 
Hager. Morgan ng Green, And |o 'tis 
adjudged allo, '2 Cro. 105. Bradſbew's Caſe, 
and oy 112. 1 Cro. 135. 2 Cro. 105. 

Debt by an Attorney for his Fees, De- 
fendant cannot wage his Law, becauſe the 
Plaintiff was compellable to be an Attor- 
ney : but in Debt, by. a Serjeant at Law, 
for 10 /. to be of his Counſel, for two years, 
the Detendant may wage Law , yet did. the 
Serjeant was compellable to be o his Coun- 
ſel, but it ſeems, not for two years, nor are 
thoſe his certain Fees appointed by the Law. 
3H. 6. 33. b. 34-4. Ia Debt, for 20 /. by 
Serjeant at Law. Go. 

Debt againſt a Succeſſor of an Abbey, and 
_ Counts of a Sale of Goods, by Deed ro the 
Predeceſlor, which came to the uſe of the 
. Houſe, it ſeems the Defendant may wage 
Law, notwithſtanding the Contra was by 
Deed, and by the Predeceſſor ; for, the 
. Deed binds nor;. had it not come to the ute 
of the Houſe : and that being it which main- 
tains the Action, "tis not material, though 
+. 3 If '1 it 
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it w3s the Predeceſſors Contra, Sed ihidem 
by 4Aſc#e, and not denyed: IfT (ell Goods 
to the Servant of F. S. and they come to the 
uſe of F. S. he cannot wage pq becauſe 
de auter Contrat: but if my Servant ſells 
my Goods to. F.S. in Debt he may wage 
Law, becauſe 'tis my Sale by my Servant, 
qu. Diverſitatem. 21 H. 6.23.4, 

Detinue of three Tallies, the Defen- 
dant wages Law ; and (o it (cems he might, 
if it were a free Obligation, 21 #7. 6. 30. 4. 

Detinue and Counts of a Delivery in 
London : It the Delivery were in Middleſex 
1 the Defendant may wage Law by Newton, 
and not denyed, Quis non detinet modo & 
forms, &c. And (o it in Debt, and ſuppoſe 
the Delivery in Middleſex, and it was in 
Truth in Efſes. 21 H.6. 25.6. 

Ina Detinue of Charters and other Wri- 
tings, the Defendant wages Law as to the 
other Writings, but as to the Charters on- 
ly, he pleads in Bar 38. HZ. 6. 21. In Deti- 
nue of a box of Charters ſealed, it ſeems he 
may wage, unleſs he counts of ſome Inſpe&. 
21.6. 24.4. 22. H.6, 15.6. 

In Debt againſt a Lombard, the Receipt 
Is to be read to him in the Language which 
he underſtands, and in his con Ling 
he is to wage his Law, not in French or 
Lutine. 21 H. 6. 42. 4. 


X 3 Debt 
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Debt againſt one, and counts that he ſer * 
A. and B. to board with the Plaintiff, at 
155.a Week, the Defendant wages Law, 
and ſoir ſeems might . and B. (the parties 
that took the Board) have done, if the ARi- 
on _ been brought againſt them. 22 Z.s6, 
13. b. 
"Debt, and Counts of Arrearages of Ac. 
count before Auditors. It appears, the 
Parties by Deed ſubmitted the Account to 
Award of Arbitrators, | who ' awards 20. 
for which, the Action is brought ; the De- 
fendant wages Law, and may, for this is 
but an Award, and not Arrearages, 
found by Auditors of the Account, andtbi- 
dem, 23 H. 6, In Arrearages of Account the 
Defendant pleads Riens [ui doit, and prays, 
the Attorney ofthe Plaintiff might be exami- 
ned;who could not ; ifthe Defendant wage 
Law, he ſhall not make it preſent, but have 
day to do it. 22, H. 6. 41. 4. 33. H.6, 
24- 4. | 
' In Debt, upon an /nfimal computeverunt, 
againſt four whereof, one was out-lawed, 
one of the other waged his Law alone, and 


| h oppoſed, reſolved he may do it, and 
Hor make his Law ; and the Plaintiff was 


wh Hob. 244. Efſingtows againſt 


: Wager of Law muſt be duodrcims mann, 
| the Party himſelf ge fdelirate, the other ele- 


ven 
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yen to be ſworn de creds/itste, (0 isequal to a 
Jury. #id. Mag. Ch. 1. 28 Co. r. ts 295. 4. 

When one has any thing of common 
Right, or by Courſe of Law, the ſame may ' 
be enlarged by Preſcription, as the Lord 
has Court-Baron of common Right, and by 
Courle of Law, all Pleas therein are deter- 
mined therein by Wager of Law, yet the 
Lord may preſcribe to determine them by 
Jury. Co. 2, Znft. 143. 

In Debt, upon an Account before Audi- 
tors, brought either by the Maſter. againſt 
the Accountant, or the Accountant againſt 
the Maſter for Surplus, the Wager ot Law 
lyes : for the Auditors by Heftmenſter 2.171. 
are Judges of Record, the Statute being in 
the nature of their Commiſſion, Co. 2. aft. 

os, 

f Where the Statute gives a Forfeiture to 
be recovered in any of the King's Courts, 
wherein no Wager of Law, Effoin or Pro- 
tection, ſhall be allowed. Per Co. 4. R. 55. 
It may be in a Caſe where no Eſſoun lyess 
for 'tis Reddere finguls fingulis z vis, 
ſhall be no Eſfoin if they lye in the C. But 
1 Cro. in Faringdon and Comer's Cale, p. 79. 
and Grees's, and Girle's Caſe, p. 104- the 
contrary is held by the Court. Co.4. uf. 
64. 65. MT 

In Debt, upon the Statute of i 
ces, the Defendant would have 
X 4 Law 
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Law, but could not, the Action being 
grounded upon a Statute, 9 H. 3. a. No 

Wager in Debt for Arrearages in Account 
before Auditors, «liter, on Account, to the 

Plaintiff. Z7. 10. H. 7. Pl. 18. 

' No Wager of Law can be againſt a Spe- 
cialty, (as if I deliver a Charter to another 
by Indenture, and the Bailiff dye, Detinue 
lyes againſt his Executor, by reaſon of the 
Indenture) nor againſt a Receipt Per autey 
maines, 1n account.” Dyer, 265.4. vk 39 H, 
6.35.6. + 

Detinue on a Contra of Goods bailed, 
the Defendant. may wage his Law, or plead 
nos Detinet. Dy. 30. 4. 

- In ſuch Acons where the Defendant is 
put from his Wager in Law, there he may 
traverſe a point that is but inductive to the 
Action, and not a point of the Action ; as 
in Debt, upon a Leaſe he may plead on 4+ 
meiſie. In Debt, for Arrearages of Account 
He may-plead no» computevit ; but in Debt, 
for Money or Wares,” fold to him, he may 
plead now deber, and: traverſe,' that he fold 
them. Dyer 121. 6. | 
+ In Account;"the Defendant pleads »e #»- 
þ oe rages and Wage Law thereon, and 
| day, ahd at'the day, would have wa- 

ved his Law for part, and confeſſed the 
 Adon for'it, and waged Law for the Re- 
— Curiam: he cannot without the 
Plaiatifts aſſent, Dy.261. 4. Tis 
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'Tis held, that at the Common Law, he 
that waged Law in a Court of Record, was 
to bring with him Fideles Zeſtes, where- 
with Glanvil agrees, £5. i. C.g. But in in- 
kriour Courts, one might wage Law with- 
out Witneſſes ; to prevent which, was 
Magn. Ch. 28. made Nullw Balbvus 
aliquem ad legem, 8c. fine teſtibus fide/ibus 
ad hoc induis. Others hold, that Ballivas 
_ to all Judges. Co. 1. uf, 
168, 6, 
An Infant anno! wage his Law, but the 

Huzband and Wife, for the Debt of the 
Wife, may : 18. &. z. 53. 4. A Mute wages 
law by Signs. Co, 1, Z»ft. 172. 

Wager of Law is not allowed in any caſe 
vhere a Contempt, Treſpaſs, Deceit or In- 
ry is offered , but 'tis allowed in ſome 
Gales, in Debt, Detinue, and Account ; 
tus.not allowed whea there is a Specialty. 
(. 1. uſt. 295. 4. | 
One Infamous cannot wage Law, nor ag 
lafant, but- a Feme Covert with her Huf- 
hand, may. No Wager lyes where the 
Suit is for the King, or his Benefit, by Q«o 
minus ; no Wager againſt an Infant. An 
Alien muſt wage Law in his own Language. 
No Wager againſt Receipt, Por a#ter maings 
on Account, unleſs his Wives or his Com- 
Pp Bailiff of a Mannor cannot wage 
LAW in Account , in Debt, for Rent or 
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nue, for a Leaſe no Wager, becauſe ſound- 
ing in the Realty. 

It lyes in Debt for a Fine in a Leer, be- 
cauſe a Court of Record ; otherwiſe, for an 
Amercement. No Wager in Debt upon Ac- 
count, before Auditors ; otherwiſe, if but 
one Auditor. No Wager in Debt by a Goal 
cr for Victuals, nor againſt an Attorney in 
Debt for his Fees, nor againſt a Servant r& 
rained according ts the Statute in Debt for 
his Wages. One charged as Executor, &«. 
ſhall not wage ; no Wager in Debt for 2 
ny given by a Statute. Cs. Ze. 118. 

«1. 

Error of a Judgment againſt an Executor 
in Briſtol, upon a Comceſfst ſolvere per Cu- 
ſtom, there to pay a Debt of the Teftator, 
by fimple Contra, becauſe it takes from 
the Wager of Law, Car adviſe &c. Higg 
againſt Roberts. H. 22. C. 1. b. r. Rot. 956. 
Paſcal againſt Spurning. p. 1649. b. r. Rt. 
75. Sts. 145. 198. 199. 228. 

In Debt againſt Baron and Feme, for 
Beer fold to the Feme dum ſols, hopange 
Law. Sonote, he waged Law for the 
fendant. Huck: againſt Holmes, 3 Cro. 161. 

inſt an Executor for Money + 
warded to be paid by the Teſtator,it lyes not; 
for the Teftator might have waged his Law, 
which the Executor cannot. FHempron againſt 
Bower. Sed wide Latch 21 ;. Symonds Cake 

; no 
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to the m_ Bench, 'tis doubt 
make his Law good, but, de bee efſe, it was 
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no Wager of Law againſt an award, P. r.H. 
7. PLS. 13. H. a 96. No Wager 
zwainſt an Award, becauſe the third Per- 
ſoa cannot 3 C0. 557. 600. 11. H. 4. 56.6. 
Wager in Debt, for the Son award. 

In Account againſt z. as Bailiff of his 
Mannor of D. the Defendant waged Law, 
and had day to make it : but, at the day, 
*twas ruled, that Zey gager lyes not in this 
Cafe, being a matter tryable per Pais Ar- 
cees Cale. 3 Cro. 579. 

Debt on 4 Contra& againſt two, one 
pleads Nil debet per Patriam, the other wa- 

Law , he cannot, but muſt plead per 

«rriew, being joyntly concerned in one 


Contra. 3 Cro. 645. 


Debt ſued by one in Chancery, a Servant 


to the Lord Keeper , Defendant, as to part 


waged Law, and to the Reſidue pleaded 
Nil debet per Patriam. And —_ ſeat in- 
ed it he may 


done, fudley againſt Franke. 3 Cro. 

In Debt oe Money on ſale of Land doute 
if the Defendant could wage Law, being 
on a real Contract, and ved he may} 
Eifernee. und fo ts held by Aams. 

4 e; and io Is enfos, 22 
PC 11.4 end ner NG | 

In Account againſt one as Bailiff he can- 
not wage his Law, but as Receiver he may. 
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eld againſt Barnefield, Note, it was 
—_— againſt him as a Bailiff of Town- 
g2ods, as Merchandize, not a Bailiff of a 
r. 7 Cro. 790. 
Debt againſt a Defendant for bis Dyet, 
he would wage his Law, but could not, 
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ro wage his Law, becauſe that is not a 
Receipt per auter maines, upon a Receipt by 
the hands of the Plaintiff's Wife, they be- 
ing one Perion. Goodricks Caſe. 3 Cro. 
19. 
X In Debt, againſt the Abbot of D. on a 
Contra by the Predecefſor for Goods, that 
came to the uſe of that Houſe, the Defen- 
- dant would to wage Law, £t per opinionem 
"Cris, he may : and wide there divers Cx 
ſes, where one may wage Law on anothers 
Contra. Prior de Dunſtabie's Cale. P. 1. 
[67 18. A. 13. H. 7. Pl. 2. H. 11.& 
4 PL 39.H. 6. 22.4. 


' Tn Detioue of a Bailment per auter mains, 
the Defe may wage Law , ſo in Debt, 
ona Contra per, ater mains, otherwile on 
Account on a Receipt per a8tcr mains ; for 
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re the Receipt is traverſable ; but in the 
| Bailment tis not, but the Detinue. 

18. H.8$. Pl. 15. 
In a Writ of Right of Advowſon, 
Grand Cape iſſued for default; rhe Defen- 
hats came and offered to- wage Law of 

vw-Summons ; and becauſe ſome ſaid the 
Writ was |peremptory, fo as he could not 
hve another, the Ley geger was reſpited. 
Ir. 27. H. 8. Pl. 2. 

In Account, upon a Receipt at the Plain- 
if's hands, though by Writ the Defendant 
tall wage his Law, and by Detinue upon 
i1Bailment by deed, for he might take them 
gain ; and tis that Detiner is the cauſe of 
ktion; not the Bailment. Zr. 27. H. $. 
M. 14. 

Debt againſt F. S. he waged Law, and at 
te day, appeared to make it, the Plaintiff 
kd, there 1s F. S. Senior, and F. S. Junior, 
ad the Action brought againſt the elder, 
ad this is the younger ; and in ta the 
der makes default, prays Judgment. £r; 
LE. 4. Pl. 22: 2" "8 

in Debt for dyet, the Defendant may 
mge Law, whether the dyet were for 
timſelf or another. 22. H. 6. 13. 6. Buton 
tLeaſe of a Houſe, &c. he cannot, but on 
t Leaſe of Goods or Chattels he may. 'No 
ly gazer in Debt for dyer of a Pentioner. 
P.g. #. 4. PL 1. H. 1s. E. 4 PL 2. Co.'9: 
&87.6.19 H.6.10.4. Debt 
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Debt.on a Coarrac, the Defendant pleads 


the Contrat was made with him and By 
and abates the Writ ; yet in another Aa 
on he may wage Law, though berein he 
confefſed the Contrat , for, he may have 
pleaded it after, per Zirtleron, and not deny- 
ed, & ibidem, by him. In Debt agaiok 
Baron and Feme on a contract by the Feme 
dum ſols, both ſhall wage, though he 
Stranger to the Contract ; for, by the Mar- 
rings SD on way _ to it. 
to thi agrees M. 15. Z. 4. Pl. 
Sed wide 33 H. 6.43. 6.1t the make defav 
at the day, 'tis the Default of both, and 
binds the Husband. 9 Z. 4. 2. 4 6. 
Debt and Counts of a Retainer, to ſh 

and make ſuch Cloaths, In this caſe, the 
Defendant may wage his Law, and in 
ſomiliter, not againſt a Labourer, compel to 
wage by the Statute, 1 H. 6. 23. 6. Not 
wage in debt by a Servant for his Wages 
- E. 4. Pl. 3. Mo. Pl. 971.Co. g. R. 98. 
6. b. 


Detinue of a chain of Gold of four our 
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miſtake the Price, as tea Shillings for 
nn; yet the Defendant can- 
6-ſabaly wage > oth Count of a Contra 
for 500 4. It was for 5<04 to be paidin Jew- 
ds, Defendant waged law. 39 H. 6. 34,35. 
3H. 6. 49.6. Count of a Contract for 40. 4 
plead that it was for 20 4. and wage law for 
the reſt. P. 22. E. 4. PL 8. g. 0. Pl. 1. 48. 
Vide 39 H. 6. 34 35- 

Debt by x Keeper of the 7ower, for Man- 

and Boyer for one committed there for 
reaſon z, Defendant cannot wage law, #8 
ud. for debe by a Prieſt, for his Salary, 
Defendant may wage law: 28 #. 6. 4-6. 
| ag _er 4 eo mASNES, 
no W lyes, becauſe the Receipt is the 
amuſe of the Aftion, and that's notorious 
& pais being per awtey mains; but in Detinue 
a a Delivery Oo ——_ W lyes, 
tecauſe, not the Livery, but the 5 
which is, in a manner, the cauſe of Aftion , 
but in next Caſe, tis the Ulage which makes 
the law of W Aer 


tis 
a Record, retire cryaklc pe Fake Des 
. dang og 
nr 
Account before Audizors, but that wasnoc 
« the Common Law, Na 
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Statute of Weſtminſter, 2 Ca. 1 1. But —_ 
the Starute =_ ir only in Caſe where 


Lord ſues the Arrearages againſt the 
. Receiver; yet it ſeems by Veedbem and 
riſot, the er lyes not where the Bai- 
liff or Receiver ſues the Lord for Surplus on 
the Account, 38 ZH. 6. 5.6. 
- Pebt for Wages and on a Reteyner to 
ſerve in all Occupations, the Maſter wages 
hw, becauſe it may extend to other thi 


beſides Husbandry,which the Reporter holds 


to be otherwiſe ; for, the Service and Wages 
being entire andno Wager for part, he thinks 
there ſhould be none for the reſt, for, Ma: 
git dignum trahit ad ſe minus, 38 H. 6. 
13. 14. * | 
"Pars wayne Law, and day given to make 
it , citherof the Parties at that day may be 
excuſed by Eſſoin, but if either make de- 
fault, it is adjudged againſt him ; or if the 
Defendant do- not bring twelve ſufficient 
men, tis a default, as it any of them prove 
Execution, Attachment, &s. Et Slides if 
in Replevin the Plaintiff ſay that the Defec- 
dant nes himſelf out of the way, that he 
could not” tender Amends, and bring his 
Suit of it, Defendant may wage law of itz 
but if he bring ao Suit, he need not wage 
for againſt one ſingle Voice he need not 
wage ; .whereby, ( moy ſemble) be 
means Proof; and ſo Seldtz upon Forteſcas 
expounds it.vid.Brit,60.4. Debe 
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he may u 


for 
Katute 
Counſel for a year, &c..3 H. 6. 42. 
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_ Debt and Counts upon a Leaſe for three 
years, of certain Sheep, the Defendant wa- 
ges law, F-g Cor", he may, though not in 
TY ot Land ; id. 9, &. 4. 1:6.1-H, 6. 
1.4.6. 

No Wager in Law lyes in debt by a Ser- 
vant for his Wages, /ed quere, for. thaty 
ſeems, ſuch a Servant only, as is retained 
according to the Statute, 3 #. 6. 33 #. 


& 
© Debt and Counts of Reteyner to ſcald his 
Hogs, and foul by rhe Year, taking 100 s. 
The Defendant may wage his Law, and fo 
a Retainer to ſerve him at 
h a. year, and to find Ploughs, &c. 
not Reteyners. according to the 
and ſo of a Reteyner to be his 


One waged law, and brought twelve 


29s V/Pager of Law.” 
rhe Bok, and all coutited Chartels'* id, 1, 
14:45 Deine of Goole 1d Chanel 
det wapgts c 
pleads x0 hehe 240th E.'3. 4b. 
and 19 H. 6. 9.6. 

Debt, Defendant having anſwered in 


O©vurt, rhat he bobphty/&c. to che ule of the: 


Kitis; waged Law, ard was admitred; for, 
= /ichſtanding be acknowledged the debt, 

ing a ContraQt, and hem jos x have 
py. eaded) it in pax, the ' allow- 
ed, __ 11 H, +28 und 427: 2. 7H. 


uy ; Aon by ty the Regina: or an Abbot, 
ah# counts 

or-le Son Oloerae ; atid needs not ou 
of a Receipt by bis own hind; yet 

a Receipt by his owt! hand, forthe Dr 
fendany. may wage Law: Andfo'vi; vitſa 
ih Account "aind Baron or Ab "Count 
- Receipt per mann Hel Frme ons Comoine, 
- ando is 2 H. 5. 2. % witty 
4 (Hae 13 £E.48. 1, 


tR ok IE 


apron Frick 5h 
rancroft Lax qroadone, rhe whilt 


" The = 
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41. E.3.36.064. þ 


mane te Sonftme, 


aſt rwo, one makes 
NET orgs m the ofhivr Joys 
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the Law-. And it is 
_ defendant. ſed it, the de- 
t recovered ſome of the other Moy- 
Note, here both waged joyntly at 
aint af 3- 13. 6: Ceſſavit againſt 
ed law, one comes to- make 
a of the, others Moyery 
LSE ; for, if Lohe Vee wk -— 
at ingham 
Nrit abates. But { when he prays 
a of the entire, for the default of one, ic 
nap Beta 4 and upon the whole it ſeems, 
if one make default, Seizin of his part muſt 
be pr. firſt, elle, by acceptance of the 0- 
thers Law, the Wnt abates, And if Seizin 
ned of the 0 y it ſeems it is 
onal ; for, i [ther makes his 
Tow the whole Wir abates ramen quere, 
nd HI 4 4- 31,4, +2 &, 4-16. 5 £. 3. 
.and geere in perſonal Actions, not to be 
ye yh cale,: for rhere no Seizin of 
= 9 be prayed. 40. 5, 3: 35 6 94-40 
(ee 408 47+ 
Deb. againſt a Bailif for Arrcarygea0n 
Account ; 4g. 90 congor = 
in the Realty ; he nar, an 
Þ may he by Yori 7.3. 6. Ithe had a 
2nd was-found- in, Arrearages 
tor. 43 £3. 156. 
Att 2 Probibirion ; Plea, that he 
ys therefore 


he 


: 
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he wages Law : doubted it er | 
hy -Feihaap, it does ; abr r (5 14 My 
bas for debt, iti which Zey gagey lyes. 44 
« 3. 33.4 
The Servant retains one as Attorney for 
his Maſter, the Maſter -makes” the” Servant 
Executor; and dyes: In debt by the Atror. 
ney againſt the Executor, he: cannot: wv 
Law, though the_Maſter might ; for the 
Servant is bound by his own deed | f Re- 
tainer, though hebe ſned as Execiitor, &c. 
And per Finchden, Baron may waye Law,if 
a Feme contra&t,andan'Abbbt, iFhis Monks: 
And fo Bro, Tit. Ley goxer 46 E: 3.10.” 
Debt againſt a Baiktffor Arrearages found 
before Auditors, -afſigned in pas by the Ma- 
fter, the defendant'wages his Law, Et bene 
per Cur", though Brookes and Bridgey [xy the 
Laws otherwiſe at this'day; que#c; ice "tis 
not before Auditors #hghed by t, Ft 
hic dicitar quod,one may wage Law'for a Sum 
. recovered in a Court-Baron, beciiiſe no 
Courr-of Record; © yer *tis found by the 
Suiter, and (o 'tis (aid, 13 H- 7 $:'6.per 
Conrby/ ' Tis alſo here*faid, one may wage 
Law int debt for'a' Sum recovered in Tret- 
pals,” but in Treſpaſs Zey goger' lyes not: 
S075 751 
-*\Debr-in-the detinue' only for rent Corn, 
as 'tis agreed it muſt be; riot being Money 4 
and'though 'rwas' vpon a Leaſe to years, 
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Wayer 'of Law. 213 
yet being in the Detiazt only, the deſendant, 
TRI, ro wage Law, 50 £, 3. 16. 
k 
Ros t aguuolt f D.who appeared by Attor- 
ws, ade gigs, and at the day, F. D. 
nio to'make the Law : Plaintilf 
jv his Suir is againſt F. D. the elder, & per 
imam opinionem, F. D. Junior (hall be Gif 
ed, and rhe Plaintiff ſhall have Judg- 
ainſt the elder by defaulc, and t 
f'be'no_ longer delay'd. And [0 'tis 
19 E. 3-20. b.*'5. F. 4. 24. 26. 


abity defendant pleads a Refuſal to 
him adyife upon eſt; plaintiff of- 
to w age His Li: at he did not _re- 
dye ed, becauſe he cannot wage 
law de alteno ; from (then) he offers to wa 5 
law,that he did not fufe; (then) per Heyle, 
that admits, that he ' on ory and tbews 
ho rformance on r ; and if be Te 
, he did or di por perform, Be 
when he fued nor, if he did perform, it muſt 
| intended he did not oy # "y $7.10 
beck caſes if it lye at all. 5 Z cb 
In a Plea of Land the Acad 
ky of Vor-ſummons, and offers to? 
it ©canpeQ and per Ferle (3nd not Ga | 
he may Z2ypager,and makeirinſtant,7£, 3. 
14. «. Account by an Executor, and 
of a Receipt per menus 7eftatoris, was 
Y 3 anter 
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auter maines, then his that ſues tames guere, 
Ia Debt and Account by Executor,”tis laid; 
deferidant may wage his Law yr fic ſemble 
hic. 7 £. 3-61, 

An Abbot is permitted to wage law of 
Non Sum' per Attornetum, quere It a comr 
mon perſon may do ſo alſo, though he muſt 
make it in perlon. 8 #.3. 20.4.:.. . 

Prohibition of a Suit 19 Treſpaſs cantrs p4- 
cem, the Sheriff comes, and ſays, he is ſued 
not contra prohibitionem, on the 3 
avd tenders Law ; denyed, for in Trelpals 
contre patem, it tyes not, io more than in 
uns of heed wfuapgtlow wc abs 20A al. 


locatur, and Fa Ss Was pure me 
29 E.3. 47 t. lyes and. rank. a 
delivery of goods by the T \ Per enter 
maines, defendant oF Law.., 30- £, j 

24. 39. £. 3. 34 
Ta:account, 6.5 defendant bears. Audi 
Mney to the plaintiff; 


fors Fo he paid the 

ntiff would have waged. law, 7hat 

40; pot receive it, but the other alledging 

t he Has di it per autex Manes, won 

30 E. 3. A Ley gaged) that 

he. did or ofoetes a Statute, Wine, and 

| in Satisfaftion of a Debt ; and 

ed if it lye quod the Statute.;- but the 
Cite ual, 29 E. 3.464, 

aſt two who wage Law, one 

ult, the other his Law, A/ 6 

piat 
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3 bx ; 
Jakes, ig = = 
_ ya kes, Zap | 
Foe 3 he. 'y 4 ED . 
fake , Nete, >goy ABO woe | 
ſonal and eatire, Oo laſt in the r 
ſeveral. 38 &. 3. 33-4. | 
One wages Law, and at the day Men 
and the Roll marked, and Coſts taxed, yet 
on motion ſedente Coris, the ſame day he 
was $Rcnuney, and apy wo Law, Cars 
is libro, Pa. er es not in debt or 
Releit, oy 4+ 268 7 
Deladans had day to make his Law, and 
at the day, made Affidavit, that he was 
preſied to ferve the , and could not 
cones {hd they Prayed arther, and deny- 
ed for peremptory ; but the defendant 
pleaded a! pais per adviſamentum Corie, and 
_ Aſbford «er Greewvile, M. 1. 


Ca. 1. ſed vide in Bulſtr. 186. He cannot wave 


his ones plead & pai, WI 
ſeat.3 Bulſfr ,263. Affidavit, that heh; 
yet no day, but he pleaded «/ pais, 3 B 


g16. on default, Judgment, and no 
Ben. 151+ 
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Eviſe to one for Life, Remainder ts 4. 
in Fee ; Tenant for Life does waſt, he 
in Remainder ſhall have an Adion of Waſt,' 
but the Writ muſt be ſpecial, and-ſhew that 
he was the Reverſioner by Deviſe, not gene- 
nlly ex aſſignat ione. Hutton. 110. | 
Leaſe, excepting. wood and" underwood, 
Leſſee cuts Timber ;- it 'ſeems' an A@ion of 
Waſt lyes not, becauſe the Wood' was devi- 
ſd, and ſo not within the Statute. Dyer 19. 4. 
I'Lzop 61. ' 
In Waſt it ſeems, that the defendant; if he 


.never at- 


elliig muſt be anſwered, as 
ting, for that is traverſable. Dyer 75.6. 90.6.” 
Ce. 1. Inft 53. Hob. 104. - 7A 901 

If an be ruinous at the Leſſce's En-: 
try, 'tis no waſt to ſuffer it to fall, but to" 
pull it down 'tis, and 'tis waſt in the' to: 
ppt rr ag 
er ; but 1 ſuppoſe not, for, if the how! | 
Tempeſt, —— 


318 Waft, 
by Co. 1. Ivft. 53. 6. 54-4. | Dyer 
35. a: Co. 4. Rep. 63 a. T1:8 

PC ger cn of Trees reauber ta 
th but particular 
_ to take them in Dyer * tis ſaid, 
the Leſſor cannot grant them without the 


Lelſeo Licenſe, But Co. x1. Rep. WEE 
Je a COP, pon over an, Pettit' I 


. Wait p quercus , the 
Truth w Gd wat Lapis tp has he 
may pl "Nat waſt fait, and give yr eci- 


al matter ut Evidence. Dyer 92. 4. cl 
- Upen.the-Retorn. of the ;HummEns, "es 
faid, _—_— rs gen 


tors withour Ren 
wes named jn the ng th JEt 
the Eflayo was 


'twas Error, oye 4 
not fet forth; in the Writ, though. j3 :way-in 
the Altion of Waſt. _ Al, heſhewedaneTe) 
by: way of uſe, the Reverſion 
fad not rw a#'* wel-pertnen.: 
the 
"Io6 .ahen 

the F ree-hold, 
And 
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And ſo of letting a Brick-wal fall, but it muſt 
be averred that it was covered. x oft. 53+ & 
Dyer 108. 
Waſt by a Biſhop, moved to abate the 
Writ, becauſe, 'rwas ad Exhberedationem i us 
Epiſcapi, where it hould be ad Exhere 
xem Eccleſie ; but no Reſolution given. Mick 
10. H. 7. Pl, 8. Ad Exberedatiavem iphus 
A-B. & Ecclefig de S. Mich» 42+:E. 3. 232. 6. 


Dyer 129. 4. 
Leſſee of an houſe and Wood, covenanted 
to, xepair the houſe at his Colts, and 
took Timber to repair it; 5 not charged 


with Waſt, but in Covenant he 15; 

The fame Law, if the Leflor had covenant- 
ed to repair it, and the Leſſee had took Trees 
on. his. default. Yide 21 #7. 6- 47. a. Leſilce 
"may plead in Bar of Waſt, thet the Leioe 


the , and ketook the Trees to 
do it in his default. Dyer 198, 6. 314- 4. Dr, 
and Stud: 66. 6. Perkins. $ 798 -Plow.Com.z.g. 
Dyer 32. a. 


_ A. makes a Leaſe to commeneeia- ful, 
and before the Leaſe commenices «infeofls 8: 
The Leſſee does waſty B. brings wat, ſuppo- 

quod tenet ad terminam, &cex 
ve A. de quo idem defend” tenuit, Gre a 
there being no other forme, rao 


held of 4. ; for his Term was never commen- 
eed in A's time. Dyer 206. 6. ns EY 


ports, fo. 110. 


Leſſde 


226 UV af. 


|; Leſſor grants the- Reverfion to 4. who 
grants it to B. the Leſſee affigns the Term to 
C. Form of the Writ denyed per Juftic utriufc 
gue Banci. Dyer 208. 

Scire facias of a Fine, and Writ of E 
ment ſued ; one that purchaſed wood lon 
before the Scire facias, is hindred to fell it: 
(uere, what Remedy 2 Dyer x10. 6b. - © 

In watt. aſtigned in taking a Furnace fixed 
to the Soyl ; the defendant pleaded a Deyiſe 
otit by the Termor, and removal of it by the 
Executor's Affent: It ſeems no Plea, 
doubted if the Plaintiff ought not to have 
Judgment for the waſt confeſſed. Dyer 272.6. 
Owen's Rep. 70. Wentworth's Office of Execu- 


.* da waſt- for cutting Trees, the defendant 
pleaded _ fuerunt aride & cave, T& putri> 
datvin culminibus non exiſtemtes [ufficiens _ 
remium- pro edificis. Two ) held it 1 
becauſe bor faid mon oe Pls nec folia. 
| it tantamounts. But agreed vow 
erty rok maheremium ad edifeand 4- 
lone, ill ; for ir may be fic tor other uſes. And 
to other he juſtified ro make Poſts for Inolo- 
fares, and.that ill, becauſe not ſhewed, that 
all thoſe Trees were ſo employed. Dyer 33 2+ 
Mare pl. 2.46. A. 


0 Leaſe, they 
nant tor life ſhall recover Locum wvaſtatum, he 
in Reverfion damages. 1 Inſt. 42. 4. b. x Le- 


I. 49; 

Tocur down Timber is aft, to ſuffer the. 
young Germina to be deſtroyed, is Deftrudti- 
in ; lo if one when he has cut a Sale-wood lets 
the ſpring be ſpoiled, or. ſtubs 4t up. Cur- 
ting Willows, Beech, Maple, G@c. that ſtand 
in defence of the houſe, and ſtubbing up a 
quick ſet Hedge, is deſtruCtion : for all which, 
an Action of Waſt lyes. xz iff. 53. £ XK. 
L.M. 

To fuffer a ruinous houſe to fall down, that 
was ſo at one's Entry, is not walſt ; ytr, he 
may take Timber and recdifie it : but if he 
pull it down it is waſt. To deſtroy Glaſs, 
Wainſcot, Doors, Furnaces, &c. fixed to the 
Free-hold, is waſt. Cutting Fruit-trees in. 
the Orchard or Garden, is waſt; otherwiſe 
not. If a houſe be blown down by Tempeſt, 
Lightning, &c. the Tenant muſt in conveni-. 
ent time repair it. Deſtroying the Stock of 
Dove-houſes, Warrens, &c. is waſt-- Where 
Timber is ſcant, to cut Beeches iswaſt.. Lop- 
ping. Oak, Aſh, or Elme, or any thing to. 
prejudice Trees, is waſt. Making Charcoal 
of wood is waſt. Felling Timber ah =; 


J22 V/Paſt. 
voluntary waſt, is double waſt. To dig for 
Gravel, Stone, &c. is waſt, unleſs for Go 

tion of the houſe. To ſuffer a Sea-wall, or 
apainft a River, to decay, is waſt. To take 
Tunber, &c. to make new Fences, 1s wall. 
Tenant cuts Trees for Repair, and ſells them, 


though he buyes them again, and 
ye "tis w Burning a houſe DE 


gence or Miſchance, is waſt. 1 /»ft. 53, 40, 
. 3. I5. 6. Willows cut in view of the 
Houle, 1s waft. 40 E. 3. 25. &. So tocut Ha- 
+5: I there is no other Tim- 
Tf one grants in his Leafe that Walt ſhall be 
redreſſed by Neihgbours, and not by Plea, 
yet he may bring an A&tion of Watt, for the 
phe, waſted is not otherwiſe recoverable. 
x Inft. 53.2. 

If ths Tenant repair houſes before any A- 
@ion of Waft be brought, the Ation of Walt 
is not maintainable; but he muſt not plead 
Quod non fecit vaſtum, but the ſpecial matter. 


38 HF. x 

Reparation afrer the Writ brought, not 
pending the Aﬀtion ſeems no Plea. 1 Ivf. 
55-D. 

"None ſhall have waſt, unleſs he had the 
immediate Tnheritance, yet an other may 
byn with him againft Tenant by the Cur 

ie with the forviving Partner, Joyntenant 
for life with him that the Fee. wee 
| t 


the Eſtate is determinable, the Waſt is genes 
ral, as Tail becomes Tail after poſſibility, G2. 
The Heir cannot have it of Waſtitr his Anee 
{tors time, nor a Biſhop of his Predeceffor, 
nor ſhall Executors be puniſhed for Teftators 
waft- Aunt and Neece may joyn. 45 £. 3. 
8. Z, Gift to two and the Heirs of one, he that 
hath Fee cannot have Waſt againſt his Joyn- 
tenant, but his heir may, if waſt after, if the 
other ſurvive, if the Reverſion be not conti- 
nued in the fame it was at the time'of the waſt 
done, the Afton is gone, though taken back 
again. 1 Zrff. 53. D. 

CO yes againſt Tenant by —O_ 
in Dower, oo, 7oqy #—as ) 
if the Reverſioner have affigned . All 
others ſhall anfwer for their own waſt, un- 
menace — Guardian aſſign it 
lyes yes. pint Aſſignee. Guardian thall 

So an other, (becauſe "tis pe- 
nal) uvleſs he p-hnndemand we Worm re- 
py 2 gun mhnandey, ve yam" 

elle only Damages. I eme co- 
verts, &c. ſhall anſwer Waſt, Ge, done by 
Strangers, and fhe for her Husband. Co. 4. 
bt. 57, 6: 54. 4 
Husband Tenant for Life in. his Wives 
Right does waft, ſhe dyes, ee: 
bur if tenant for years in her 
cauſe the marriage is a Gift of it wks "= 
nant for Life grants bus Eſtate on 


Gran- 


, walſt lyes againſt 
the Tenant.  Waſt done ſparfim iri Woods 
Hoaſes, all is to be recovered. No Aion 


repair them as his Leſſor covenanted to repair 
—_ for, it it was ſans Imp: of 
walſt for the houſes, as the was ruinous 
at his Entry: and this for that Favour the 
Law gives to houſes of Habitation. Co. 1. Juff, 
54- b. a. Dyer 194. 198. 6. Brook 46}. Tit. 
Waſt. 

.. Leaſe of lands, he may dig in Maes, 
and if it angered pu ay ps. 
' not open, he can open none new ; but if none 
_were then open he may open new ones. Co. 1 
Inſt. 54.6. 5 R.1.2. 

_ Tenant for Life makes Feoffment, walſt is 
done, 'twas upon Condition, Leſſee enters 
tor Condition broken ; Leſſor ſhall have walt. 
if Lk, ſhall have Waſt og 


| Leaſe, tor waſt done in time 
acation. So if Leſſee for Life be diſſciſed, 
waſt done, I 


"4 
, 


- 
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able for the reſt; yet in none of theſe caſes 
lad the Leſſor any Reverſion in him at the 
time of the waſt, as regularly he ought : but 
theſe caſes ſtand upon their particular Reaſons 
1 oft. 13. 6. 

The Aunt and Neere joyn in Aftion of 
Waſt done in the old Siſters Life ; the Aunt 
_ recovers the damages. Co. 1. oft 
273. &: 

Fenant for Life makes a Leaſe for years, 
{ and enters upon his Leſſee, and conſents to 
4 Recovery in Waſt againſt him; the Leſſee 
fr years ſhall be for ever excluded, for, of ne- 

, the place waſted muit be recovered : 
but if he had granted a Rent charge, and 
committed Wait, and theland recovered, the 
_ had continued. Co. 1. Zv/t. 23 3. b. Perkins 

Tenant for Life does waſt, and grants over 
his Eſtate, Leſſor relealeth all waſt to the 
Grantee, it ſhall diſcharge the Leſſee. Halen 
of Tenant in Dower, or by the Curteſie ; for, 
beſides the Privity that endures, if the Leffor 
ſhould maintain his Aftion, he ſhould recover 
Locum wvaſtatum againſt the Grantee, contra- 
ry to his own Releaſe. Co. 1. ſt. 269. 6, 

Leſſee does waſt, and then ſurrenders ; *tis 
faid, the Leſſor ſhall maitain waſt, but the 
Book feems to be miſprinted, and that it 
ſhould be [ſhall not maintain, &c.) for, by his 
own ACt he hath determined his Adion in 


"—_ part. 
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Co. t. Inſt. 285. & 5 Rep. 12. 6. 

Waſt brought againſt Tenant pur ater vie 
in Aſs; he dyes pending the Writ, it ſhall 
not abate, but proceed tor the damages, be- 
cauſe altered by At in Law : but if Baron 
Feme, Tenants in Tail fpecial, bring Waſt, 
and ſhe dics without Iſſue pendente brevi, fo 
as the Husband becomes Tenant in Tail apres 
poſſibility d iſſue extintt, it ſhall abate, becauſe 
all waſt muſt be ad exheredationem. And 
note, that Releaſe of ations real bar waſt, 
and fo doth Actions perſonal, for he ſhall not 
apportion his own Action. Co. 1. /uft. 235. a. 

One deviſes Lands by the general words 
Boſe Maherem' Miner Carbou' in tam ampli 
modo & forma, as the Leſlee habuit or habere 
potuit ; the Leſſee opens a Mine, and cuts 
Trees $0 uſe about it, the cutting is waſt, for 
the Trees were not granted, it being a Leaſe, 
nor do they pals as incident to the Mine, it 
not being open. And Hobard holds, that it 
the Mine had been open at the time of the 
Leaſe, it had been walt. Hobard: 234. Darcy 
againſt A/bwich, Futton 190. 191. 

Leſſee cannot change the nature of the 
thing deviſed, and therefore, not turn Mea- 
dow into Arrable, or Wood into Paſture, 
dry up an ancient Poole, ſuffer a Park pale to 
decay, deſtroy a ſtock of Deer, Fiſh, Sc. but 
may better 2 thing in the lame kind ; and 
therefore may dig to make a Gagne ind 

ea 
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Meadow. bidem Owen 66. 67. Hutt. 103. 
Dy. 37-4. Co. 1. Inſt. 53. 2 Leon. 174. 

Leſſee builds a new houſe, 'tis waſt to 
ſuffer it to decay ; not if the Leſſor builds it 
after the Deviſe. /5idem Co. 1. Inſt. 3 5. 5. Eldtts 
103. 

Whether Tenant by the Curtefie were pu- 
nifhable for waſt by the Common Law » Or 
not. Fide Co. 2. Inſtit. 299. 145. 

The firſt Statute that gave prohibition of 
waſt and damages againſt Farmers, was Mar/b: 
cap. 23. And where the Statute ſays vaſtum 
&c. non facient, "tis to be underſtood alſo, von 
permittent vaſtum ; and fo 'tis in the Conditi- 
on of a Leaſe. Co. 2. ft. 145. 

None can claim to be diſpuniſhable of waſt 
m a particular Eſtate, but by deed, becauſe, 
= the Leflor's diſheriſon, Co. 2. ft. x46. Dy: 
281, a. 

Leſſee of a Mannor commits waſt in a Te« 
nement eſcheared, the Leſſor ſhall declare in 
waſt of a Leaſe of the Tenement, and main- 
tain it by ſpecial Matter. Co. 2. iſt. 146: 

At the mon Law, to prevent waſt by 
Guardian, Tenant in dower, or by the Cur- 
, tefie, the Party might have a Prohibion to the 

Sheriff, CS Co- 
mitatus; and io it may be done at this day; 
And fuch Remedy as is againſt them at t 
Farmers, &c. by 


Common Law, 1s _ 
Marlb. ca. 2.3. Go. 2. Inft. 299: Vide Stat. 10 
R.2.c, 14. Z % If 
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If a Leaſe be made to 4. for his own life, 
Remainder to him for the life of B: or where 
a Remainder for years is upon an Eſtate for 
life ; there, if £. does watt, it ſhall be pu- 
n becauſe himſelf had both Eſtates : and 

the latter caſe, the Remainder ſhall not 
deſtroy the Term for years. Co. 1. Inſtit. 54. 
& 2. Inſt. 3OI. 

The Husband that holds in Right of his 

Wite (Leſſee for life) does waſt, the Wite dyes, 
the walt is not puniſhable, becauſe the Huſ- 
band held not, but in his Wife's Right, and 
the Eſtate was her's. Cliften;s Cale, ibidem. Co, 
5+ pe 75.6. 
Although Tenant in Tail after poſſibility 
of Iſſue exrin& be diſpun. of waſt, yet if he 
grant over his Eſtate, it is puniſhable in the 
Aſlignee. ibidem 302. 

Tenant by Statute, Merchant, Staple, or 
Elegit, though they have but a Chattel, are 
not within the Statute of Gloceſter, 1. 5. Exe» 
cutors ſhall be puniſhed for waſt done in their 
own time, not in the Teſtators. - He that 
holds a third or fourth part pro indiviſo, is 
within the A&t. Tenant tor years aſſigns up- 


on Condition, the __ does walſt, and 


he enters, for that Condition the Action muſt 
te againſt the Aſſignee. b:dem. 


Tenant for Years, or Lite, aſſigns, and 


takes the profits, and does waſt ; the Action 
lyes againſt the pernor of the profits, by - I 
| H.6. 


* 
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FL. 6. c. 5, Co. 5: Rep, Booth's Cale 77. 

Tenant afhgns the Term (except the 
Trees) Walt 1s done in the Trees, the 
Action lyes agaialt the Aſſignee. Co. 5. Rep. 
Sawnder's Cale. 

Lefſce commits Waſt, and then aſſigns ; 
Waſt in the Tenant ſhall be maintained 
againſt the Leflee, and the place waſted, 
- and treble Damages ſhall be recovered a- 

inſt him. Aon 7enere gen:ral is no Plea 
in Waſt* but ſpecial now 7enure is. Afſign- 
ment, and no Waſt done before the Afign- 
ment, or Waſt done by the King's Enemies, 
or Tempeſt, or Lightning, is not puniſha- 
ble. Co, 2. /nft. 302. 303. | 

The Tenant ſhall anſwer for permiſſive 
Waſt, unleſs in ſuch caſe where he could 
not prevent the Walt ; as where he is ou- 
ted by Cotſſee of a Statute entred into 
before his Leaſe, and that Cotſlee does waſt, 
or by any precedent Title, ibid. 303. 

Feme Tenant in Dower of a Mannor and 
Copy- hold, commits Waſft, the Action lies 
zpainſt the Tenant in Dower. /bid. 303. 

Femes Coverts, and Infants ſhall anſwer 
for Waſt done by Strangers, Gong ſome 
have held the contrary; and fo ſhall the 
Wife for waſt done by the Husband for 
Leaſe made to them for Life, if the agree 
to the Eſtate. /bid. 303. 


Z 3 Where 
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Where the Waſt is done Sperfim in hou. 
ſes, Woods, or Meadow, there the whole 
ſhall be recovered 7bid. 304. | 

One may have an Action of Waft in the 
Tenct after the Term is determined by Ex- 
piration, Death, or the AR or Wrong of 
the Tenant , and therefore, if the 7erm 
hanging the Writ, it ſhall not abate, be- 
cauſe maintainable for the damages ; but if 
the Tenant ſurrender after the Waſt done, 
no Writ is maintainable ; for the Leſſor can- 
not by his own A alter the form of the 
Action, bid. 304. 

The Heir cannot maintain an Aion for 
Waſt done to the Anceſtor, becauſe the da- 
mage up not to him ; yet, if rwo parce- 
ners be, and waſt is done, and one of them 
dyes, and waſt is done again, one Action 
ſhall be maintained for both, and the Writ 
ſhall ſay, both Waſtes were to both their 
Diſheriſon, but the Judgment ſhall be for 
the place waſted to them both, and for the 
res ſeverally in their feveral Tenures, 

bid. 305. 

Goardian ſhall not be puniſhed for Waſt 
done by Strangers, unlels it be ſuch as he 
might have prevented, and would not, for 
then qui xox prohibet, jubet, ibidem 3 05. 

If the Gnardian commit Waft, he ſhall 
by Glove". Ca. 5. loſe the Wardſhip and fin- 
gle Damage , and if it be done ſo near his 
N : Age 
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Age as he could not bring his Aion of 
Waſt, or had not notice of it, then he ſhall 
recover treble damages upon the ſaid Sta- 
tute, as a common perſon ſhall, Zbidew 


06. 
Waſt upon the Stat. of Glowe' Ca. 5. lyeth 
not in ucient Demeſne, becauſe they can- 
not award a Writ to the Sheriff, to inquire. 
Jbid, 306. Owen 24. contre. 

In an ARtion of Waſt by two in the 7#- 
zwit, if one relinguiſketh, it barrs both; not 
ſo of an Attion in the 7emer. /bid. 307. 

A. has B. and C. in his Wardſhip, &atione 
—_ and commits Vaſt in the Lands 
of B. yet he ſhall not loſe the Ward(hip of 
C. becauſe the Waſt was not to his Diſher#- 
ſon. /bid. 306. 

4 At the —_— / wy bn an E- 
repement aiter Judgment ; » C. 13- 
gives it, Pexndente placito, and may be ſued 
out =_ = _ k the Tenant = 

pendent the Plea, the Eſtr t 
againſt him and his Albee, al che De- 
fendant ſhall not have his Age in it. And 
tho the Statute ſays, Du Tenement in demand, 
yet -; the Scire Faches to execute a Fine ina 
wid juris clamat, or in Walt, an Eſtrepe- 
a be had, yet no Land is demand- 
ed in the Writ. Upon the Statute, the par. 
ty ſhall recover damages after delivery. of 
the Lands. Co. 5. Rep. 114. 6. It lyes before 
L 4 or 
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or after Judgment in Waſt, and the Sheriff 
may take the Poſſe Comatws, to prevent the 
Waſt, Co. 2. /xſt. 328. 329. 

In Waſt, the Proceſs is Summons, At- 
tachment, Diſtreſs, and then upon default, 
a Writ ad 7nquirexd', and the Sheriff, by the 
Statute, is to go in Perſon, and with the Ju- 
ry view every place in every Town, buthe 
may inquire at any Town, and there can- 
not be leſs than twelve of the Jury. Co, 2, 
Inſt. 140. or 146. 

Articuli ſuper Chartas, gives an Aion of 
Waſt againſt the Eſcheator or Sub-Eſchea- 
tor, if they do walt in any thing that comes 
into the King's hands, with a Reſpondeat ſu- 
perior', Co. 2. /nſt. 571. 

Waſt may be in diſtruion of the Game 
of Deer, or Pigeons, though all be not de- 
ſtroyed, ſo to top the holes of Dove-houſes, 
to ſtop Coney burroughs, but, to dig 
Stones, Marle, or ſtub up old Thorns, or 
plough a Hop-ground, is not. Ow. 36. 67. Ca. 
1. /nft. 51. K. 2. Ze08. 222. 

Adjudged, That if Houſes or Ground- 
fills be putrified for not ſcouring a Ditch, 
Waſt lyes, {n Domibus pro non eſcurando, &c. 
Or 


To tub up Thorns is not waſt, unleſs 
growing in a hedge-row or on a Wood, or 
ald Thorns of fifty or ſixty years growth, 


Ov, 67. I tnſt, 534 


One 
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One made a Feoffment to the uſe of him- 
ſelf for Life, and to another in Fee, and 
was puniſhable in Walt by him in Remain- 
der therein ; tho in the Dr. and Stzd.'tis faid, 
if Feoffment be to one for Life, he is not pu- 
niſhable for Waſt. Ow. 91. 25 Eliz. Com. Ban- 
to, Rot. 603. Kayer con Durat. 

One entred into Bond not to commit 
Waſt, and the permitting a houſe ruinous 
at the time of the Leaſe, to fall, was a For- 
feiture of the Obligation , ſuch Waſt is not 
puniſhable, if there be no Bond, nor Co- 
venant againſt it, Owen 29 Zliz. Glover 
againſt Pike. | 

It ſeems, that a Qzod ei deforceat will lye 
upon a Recovery by default in a Writ of 
Waſt, againſt Tenant in Dower, &c. But 
becauſe che default was after Appearance, 
and (o a Contempr, it lay not in £lmey's 
Caſe, not becauſe Damage on the Prin', or 
that Waſt is a perſonal Action. ide 3 Cro 
263. 2 Rolls 102. 2. 104. 4. Damage, Owen 
1OI. Þ. 33. EL. Co. Baneo Rot. 1125. Elmer 
ink Thatcher. 1 Inſt. 355. 198. 3. Yr. 
68.6. 

Leſſee for years, waves Poſſeſſion, and 
a Stranger commits Waſt ; the Leſſor ſhall 
have walt againſt Leſſee ; and fo if Leflee al- 
ſigns, and continue in Poſſeſſion, and does 
wat, the waſt ſhall be againſt him. Os. 


I4I, 
When 
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When the Writ to enquire of waſt is A. 
warded upon Vichil dicit, there the Com- 
mand in the Writ, that the Sheriffgo to the 
place waſted, and enquire &s, is but Sur. 
plus; and the Sheriff needs not go thither 
but may enquire of it in any place in the 
County, becauſe the waſt is confeſſed ; but 
if the Writ be to enquire at the Grand 
Diſtreſs, upon Heftm, 2. 24. There ſuch 
Command is neceſſary, and the Sheriff muſt 
go to the place, becauſe that muſt better 
appear upon the view; yet the Entry in 
both caſes is Per viſum Furatorum, Pop, 24. 
Dy. 204- 4. Hutt. 44. 3 Cro. 18. 290. 

When the Intereſt of the Inheritance is 
in one perlon, and the Leaſe for years in 
another, though by ſeveral Demiles, part 
at one time, part at another time, yet one 
Action of Waft lyes: and fo if Leflor have 
but two third parts of the houſe in which 
the waft is done, he ſhall aſfign waſt to be 
done in the whole ; for it cannot be done 
in part, but 'tis to all, and though nor in 
all, yer it goes to each part. But 14 #8. 
where one lets ſeveral Leaſes of the fame 
Lands to one perſon, not one, but ſeveral 
9 "YE Fop. 2.4. 25- 3 Cro. 290. 14 H. 8. 
12. b, 

Leaſe for Life without Impeachment of 
Waſt, Leffee has an Intcreft in the Trees, 
&c. and may give them, and ſhall have them 


who- 


Waſt . J3 1 
whoever cuts them, and ſhall have Treſpaſs 
againſt a Stranger that cuts them , contra- 
ry to Co, 4 63.4. Dy. 184. 4. Hob. 132. Pop. 
195. Co. 11. 82. 6. Dy. 47. 6. Co. 1. Taft. 22.4: 
4, 2 Cro. 316. 

When the Waſt is confeſſed by 7Vi/ dicit, 
the Writ to enquire is not to enquire of the 
Walt, as it is when the Judgment is upon 
the Diſtreſs by the Statute, but only of the 
Damage. Hutt. 44. 7ippin againſt Rives. 

Trenching a Meadow, whereby it is me- 
liorated, is not waſt, but building a new 
houſe is, becauſe it puts the Lord to more 
charge, and fo is planting a Hop-ground, 
becauſe it alters the Lord's Inheritance. Dyer 
ap b. Hutton 19. 103. Hob. 234. 1 inſt. 
$3. þ- 
"by Fitzh and Baldwin, Ch. Zaſt. One Joynt- 
tenant ſhall have Waſt againſt his Compa- 
nion by the Equity of the Statute, cum duo 
vel tres, &c. but not Parceners, becauſe they 
were compellable to make Partition : and 
not denyed. p. 27. H. 8. PL 37. 

Waſt, Es inter alios Avbores , white 
Thorns, each valued at 6 s. $ 4. Defendant 
| _ that they were for Hedge-boot, and 
'Houſe-boot. Plaintiff ays, there were black 
Thorns enough beſides ;and asto the Hedge- 
boot, is taken, that there were not enough 
beſides, and found there were as to the 
Houſe-boot : the Defendant demurs, _— 
the 
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the Plaiatiff enters a /Volle proſequi on the 
Demurrer, and- Cur. adviſere w#/t on the 
Verdi&, and no Judgment given. Co, Err, 
708: 70g. PL. 11. 

Waſt and Iſſve of a Confirmation, and 
in the Yenire facias was omitted, Et 7nterim 
Terram illam videant , wheretore, obj. they 
cannot take the Inqueſt. Reſpozds. they 
may ; the Iſſue here being for a collateral 
thing, and the Eſtate not ro be enquired of, 
P. 7. E. 4. PL 2. 

Walt againft Baron and Feme, and ſhe re- 
ceived in his default, pleads an Affigament 
by them, and till then, no Waſt. Aandir 
ſeems ſhe ſhall have the Plea, though it ap- 
pear ſhe can loſe nothing. And for Dama- 
ges ſhe ſhall not be received. 7rin. g. E.4z 
5. Fid. 22. &. 4 35. 4. 21. H. 6. 46. 4. or 
40. 42. E. 3. 22.6. 

Waſt brought by two, and one ſummon- 
ed, and ſevered, and the other recovers the 
moyety of the place waſted, and the Moy- 
ety of the damages & quoad, the VVillows 
” ON for waſt, Cur* «dviſari wilt. P, 12. E. 4 

& * 

If one does waſt, and repairs before ARi- 
on brought, he may plead it and excule 
himſelf ; but, if the Condition of a Bond be 
not to do waſt, and he docs waſt, and re- 
edifies, ' yet, Debt lyes, for the Bond was 
pnce and ever forfeited. 20 E. 4. 18. 6. 

Leffor 
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' Leſſor ſells Trees, Vendee cuts them ; 
Leſſee's Cattel eat the Germines, no Waft, 
for he not bound to fence them in, againſt 
the Leſſor's own tortious AR. 7r. Mo. g. 

Leaſe for years, Remainder for Life, Te- 
nant for years does waſt, Action of Waſt 
lyes. So if Leſſor covenant that he will 
not ſue Leſſee for waſt within two years, 
yet after the two years, he may ſue him for 
waſt done within them. Bur it Tenant for 
Life be, Remainder to Baron and Feme in 
ſpecial Tails Feme dyes without Ifſue, waſt 
lyes not , otherwiſe, if the Remainder in Fee 
were to the Baron, becauſe the 'Tenants in 
Tail, after Poſſibility, were merged by the 
Fee,per Browne , quod tamen Dy .negat. Tenant 
for Life. Remainder for Life, Waſt is done, 
he in Remainder furrenders, Waſt lyes. 
Co. 5.Rep. 76. b. Mo. pl. 64. Co. 5. Rep. 76.6. - 
2 Cro. 68. 6. 

Tenants in Common cannot joyn in Wafſt 
in the Zener, but Joynt-tenants or Parce- 
ners may , and alſo Tenants in Common in 
the 7exuir, being only to recover Damages, 
Ibid. Mo. f. 383. Mo. pl. 110. 127. 

He in Reverſion, by way of uſe, brings 
waft againſt the Feme Tenant for Lite ; 
of the ſame uſe, ſhe pleads that the place 
was left ſo ruinous at the death of her Hus- 
band, Quod reparare zon potwit, and adjudged 
agood Plea, Ho. Pt, 158. 

Walſt 
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Waſt in permitting Sea-walls 
to be ruined, whereby, &s. if not done by 
ſudden violence , as if a {mall breach were 
and he permits it grow greater, it ſeems 


waſt, £t per omnes, the —_— Decay 
in the Banks of the River is waſt. Mo, 193. 


187. 2.00. 
_—_ » Tenant un ne unque ſciſie que 
Des, and Iflue of it. ——_ proguty 
Writ of Etrepement, becauſe great 

his Coppice wood, and the Husband dyed 
not ſerzed, ſo ſhe cannot have damages, 


et it ſeems Etrepement lyes not, becauſe 
Dumas: lyes inthe Action. fo. PI. 186. 
Wait, and the Writ was quod fecit vefium 
ws terr' In the Count affigns incutti 
Trees; and adju it maintained not 
the VVrit, but if it had been affigned of 
digging Clay, &c. it had. fo. Pl. 200. 
VValſt and Count of VVaſt done comtye 


probibitionem, after the _ 
is 


upon 2 Formedon, Defendant pleads 

nou fuit vaſtum contre prohibitionem. 
Verdi, and Judgment pro querente. Mo. 
Pl. 1.07 245- 

Tis VValſt to take away a Partition, &*. 
fixed by the Leſfee to the Free-hold , fic of 
Benches or Glals-windows, to take away 
Doors of the Houſes. if they be outer doors, 
for defence of the houſes, not in ward for 
Separation of Chambers. fo. PL. 315. 
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One that had er to make a Joynture 
of third es _ p_—_— of a third 
wvided, And this held by Popham, 
not according to the Power, which was to 
be ſans impeachment of waſt, and againſt the 
Tenant in common walſt lyes not : {o it ſhould 
have been done in Severalty, by Pophans 
fo. 374+ But that is denyed by Mo.fo. 387. 
388. And that waſt lyes againſt the Te- 
nant in Common, of a third part alſo, by 
Pophams, the Provilo being to do it, Saxs 
Impeachment, &c. And he makes an Eſtate 
for Life, with Remainder, 'tis disjunctive 
by reaſon of the Remainder ; whereto, 
More anſwers, that 'tis but the effe of the 
Law, not the word of the Party, and then 
Remainder were created before ; fo he 
muſt make it by operation of Law, Sans 
Inqeachment, &c. ox make none; Alſo, 'tis 
not cadems ſans /mpeachment, &c. but the Re- 
mainder does at preſent hinder the Action ; 
and it is not like Cales upon 32 #7. $. there 
Tenant in Tail ſhall not make a Leaſe for 
three Lives in Poſſefſion. So another way 
to fatisfie the Statute, Perror's Caſe: Mo. 
Pl. 506. 
Tenant for Life Remainder for Life, tho 


Error 


lident cited temps. R. 2, Mo. Pl. 748- 


Error to reverſe a Recovery in Laxcefer, 
and pendant it a Writ of Eſtrepement grant- 
ed, and fo reſolved 'tis grantable in a Scire 
Facias, Holland, &c, againſt Fackſows and 
Ogden, & fic vid. 2 H. 6. 13. 

granted in Scire facias, on a Judgment ina 
Formedon. Mo. Pl. $850. 

Reſolved, that great Birch is uſed in the 
Country as Timber, and efteemed in Law as 
Timber, and 'tis waſt in the particular Te- 
nant to cut them ; and fo in Cro, are black 
Thorns in ſome Countrys. Counteſs of 
Cumberland's Cale. Mo. Pl, 1099. 1 Cro. 283. 
2 Cr0. 126. 

Writ of Waſt in two Towns,. Count of 
Waſt in three Towns ill , but & contre, if 
leſs be in the Count, than is in the Writ, 
"tis good pro tao. Earl of Cumberland againſt 
Counteſs Dowager Cumberland. Mo.Pl.1185. 

To convert a Horſe Mill to a Hand Mill, 
or a Corn Mill to a Fulling Mill, is, though 
it be better for the Reverſion, and the rea- 
ſon ſeems, becauſe it alters the Evidence. 
City of London againſt Groyme. Mo, Pl. 1230. 
2 Cro. 182. 

Leflee covenants to repair at his own 
Coſt, and the houſe being out of Reparati- 


on, put Timber on the Land to do it, br 


held a bar; for, the Covenant - takes nor 
from him the Liberty the Law gave him: 
but it ſeems the Court was of another opi- 
niony 


ah 
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btn, Mo. PI. $0. vid. Dy. 196. b. 314.' 4. 
Leaſe except Trees, Leſſor grants and ſells 
the Trees to Leſſce, he cuts them, reſolved 
firſt, Leſſee has bur ſpecial Property in Trees, 
till ſevered, and then Leffor mayrake ther; 
be it by Wind, or wilfully, unleſs Doatards, 
Secondly, Sans Impeachment of waſt gives 
no ##cereft, bur that is commrato Co. 11. Rep; 
$2. 83. Popham 195. Dyer 182. 6. Thirdly, 
ſuch Ilatereft has Leſſee in Timber of Houſes, 
if blown down, to take to rebuild ; bur, 
f he polls them down, Leſſor may rake it. 
Fourthly, by the fale of Trees to the Leſſee, 
they are not ſo re-united, but the Lefſee 
is abſolute Owner of them, for he has nat an 
equal Intereſt in them 1nd the Land, to ex- 
tinguiſh ; as if Feoffor ſells the Trees to Fe- 
offee. Fifthly, Waſt may be in Glaſs, tho 
n the Leſſee's own ſerring up, fixed by 
Nails or otherwiſe; and io in Wainſcor, 
ſet up by the Leſſor or Leſſee, and faftned 
ether by Nails or otherwiſe, to remove it 
if nailed. Harlakenden's Calc. Co. 4. Rep. 62: 
63. 64- 
Leſſee deviſeth the Term, Executors do 
waſt, and then afſent to the Legacy, Waft 
againſt them in the 7enuit , and fo if 
the Grantee on Condition do waft, andrhefi 
the Grantor enters for the Condition, yet 
waſt in the 7exvic lyes againſt the Aﬀignee 
© Condition. And - the Leſlce _—_— | 
a 


= 
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ly open 2 Mine, and not that Term except 
Mines, if after the Aſſignee dig. in it,'tis waſt 
in him, though the St b it, for the 
Exception is void. And relolved, firit, Lel- 
ſee may dig in Mines opened before, not 
open new. Secondly, if it be of the Land, 
and all Mines, he may open new Mines. 
Sanders Cafe, Co. 5. R, 12.6,  ' © 

Waſt lyes agaialt an Occupant, (for he is 
within the words of the Statute, for he 
holds, Pur 7erme de awuter wie, ang it is a- 
gainſt all Tenants for Life. But ic lyes not 
againſt Tenant by Elegir, Statvte Merchant, 
for they hold not, but come ia by, Act in 
Law. Co. 6. R. 37. 6. 

Leſſce. ſor years, Sens Jmpeachment of 
Faſt accepts a Confirmation for Life, the 
Priviledge is gonc,becaule the Eſtate where- 
to it was anzexed, is removed; Cp. $. R. 


6. b, 
[ If the Sheriff go and ſee the place wafl- 
ed, and cauſe the Jury to have the View, 
he. may take the Inquilition at another 
place. Co: 8.R. 152. 6b. 

Leale for Life, Sans /mpeachment of Waſt 
per payol; mult) altcrcat', and not reſolved 
whether the Priviledge be good without 
deed ; bur reſolved, if the Priviledge be void 
withcut Deed,” yet the Eſtare is good, 2s an 
Eſtate without the Priviledge, Co. 9. A. 9- 
4.10. b. 

In 
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In Waſt, for cutting down a tree, no+ 
thing ſhall be recovered bur the Circyit of 
the Root, and not accordipg to the Latitude 
of the Branches. Co. 11. &. 50. 4. 
| Leaſe for years, Sens Zmpeachment, &c. 
Lefſor confirms his Eſtate for Life, the 
Term is merged, and he puniſhable for waſt, 
ſo leaſe pay anter vie, Sans Zmpearhment &c: 
Remainder in him for his own Life, it 
merges his firſt Eſtate, &c. he is bare Tenant 
for A ; puniſhable for waſt. Co. 11. R. 
$3. 6. 

Term expires, Leflee continues in Tenant 
at Sufferance, and does voluntary waſt, his 
Leſſor alſo being Tenant for years, brings 
Aion upon the Caſe, and adjudged it lyes, 
and not Treſpals, as objected by Ziteletos it 
ought to be, and the rather here, becauſe 
the Plaintiff being but a Termor, ſubje& ro 
Waſt, ought to ſue his Action to have as 
much in Damages as he may be charged 
over. Het againſt Zrend, 1 Cro. 135. wid; 
Co. 5.7. 13. 6. ne 

Error of a Judgment in waſt afſigned, 
firſt, becauſe the Waſt being aſſigned 1n (e- 


/ veral things, entire Damages are taxed, 


which ought not to be, for ſome of them be 
Pettits not puniſhable, and the Court is to 
e: Sed non allocatur being found not-in- 
tended any of them Pettit. y, thir- 
teen Jurors enquire, and they not an In- 
: Aa 2 queſt 
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queſt of Office, as Writ to enquire of Da- 
mages for Attaint lyes; but that ſeemed 
well enough alſo. Thirdly, the Waſt is al- 
ſigned in cutting twenty 1rees, and the Ju- 
ry found him guilty but of two, and yet no 
Miſericordia pro Reſid”. But Barkley held it 
well, for when they find any part of the 
ſame thing aſſigned, there needs no Miſe- 
recordia pro refid.., But if they find waſt in 
ſome things, and no Waſt in any part of 
one thing, as if Waſt aſſigned in» Domibus & 
Boſcis, and they find it 1n part in Domibus, 
and none #n Boſcis, he {all be in Miſericor- 
dis pro Boſcis, but where they finda leſs num- 
ber of trees than aſſigned. Jones and Cro, 
doubted. X. & axor againſt ZFitzh. 1 Cro, 
299. 327. | 

Eradication of white Thorns is waſt, not 
ſuccidendo and wendendo, unleſs they grow 
in places for defence of Cattel, and it be (0 
averrd. 2 Cro. 126. 

Leaſe for years with Houſe-boot and Hay- 
boot, ſine impetitione vaſti, as good as ſine 
impetitione vaſti, and traverſe to the whole, 
not the Houle-boot and Hay-boot. Zzy 
againſt Fyre. 2 Cro. 226, Or 216. 

Waſt, and Counts general of waſt done, 
«d exh-red', "tis found, that the Defendant 
was Leflee for years, Remainder to D. Sas 
- Impeachment of Waſt, who is dead , and if 
the waſt was committed in the Life of B. 


yer 
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yet good amover, for, though then no A+ 
Qion lay, 'and B. might have licenſed him 
todo waſt, yet now he may count of it, as 
Waſt immediately done to himſelf. Bray a- 
gainſt 7racey. 2 Cro. 688. | 

Walt, and Counts of -a Leaſe for Life} 
Defendant pleads, 'tis part of an Hoſpital 
whereto the Plaintiff preſented him for life , 
it ſeems it lyes not, for he is in from the 
Foundation, 'and rhough in but for Life, the 
perſon has the time, no Revertion 1n him. 
1 H. 6/2. 

Waft by an Abbot, and Counts ofa Leaſe 
by the Predeceſ{or, and affigns waſt gene- 
ral, without ſaying whether in the Prede- 
ceſſors time, or his own ; and good, for were 
the waſt committed 'in the Predeceffors 
time, the Succeſſor ſhall puniſh it, and fo 
54: £3.22: And it the Predeceſfor had 
releaſed ir, yet the Predecefior may punifh 
it ; for, being in the Realty, the Predeceſ- 
ſor could only releaſe for' his own Life. eod: 
Libr. E. 3. yet there 'tis doubted, if an A- 
greement had been made with the Prede- 
| ceſſor for the waſt, if it had not been a Bar. 
5 Plas in 21 #£.*6. where one juſtifies ro cut 

fer 


Aſhes for Fire-wood could be had, and that 
Curiam, yet note in the end of the Caſe 

{ tis pleaded, and that no under-wood was 
there, And in this caſe'tis held by ſome, 
that Aſhes, Oaks, &c. under twenty years 
Aa 3 growth, 
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growth, may be taken for Fire-boot, &e, 
but denyed by others, for they are Aſhes, 
and 'tis held, that Leſſee Sans fat take 
Houſe-boot, &«. as well as if by , and 
that it Leſſor in the Deed of Leaſe granted 
that he will require the Houſe, Leſte ray 
take Trees in his default, and pleaded ar in 
Bar of the waſt;) and ſo ſeems Dyrr 198 6. 
124- 16.24 71.6.:46+47. 48. 1. 

The Summons, Artachment and Diftreſs, 
all retorned, aibal, and whetber- a! VVrir 
to enquire of the VValt thall be. awatded, 
no YVrit being retornecd, ſerved, of an d1li- 
4s diftrimgas, multnm dnbit atur, & alter catar ; 
but at laſt the VYrit wos awarded, 76 inquire 
of Walt, wide'4t. pr 14 HH. 6: 2:6: per Rok. 
I Baronand Feme Tenants in Common of a 


Term be, and walt 18 done, walt lyes againſt: 


her after his Death, quod «lis conceſſernnt 
". Trav. denyed.:. ft vide F. N.B. 5g. Baron 
and. Feme "Tenants +for Life, {re ſball not 
be. puniſhable after; ;his Death | for VVaſt 
done by him 46 &. 3;25. vid.Cale. 21 H.6 
56. 4b. H, 6 25. 6. be 

_-VVaſt, and affigns.waſt in-cvtting down 


ſo- many Oaks, and . in cutting\ down they {, 


Springs that came up from the Roots again: 
Reſolved, this is double waſt, and fo may 
be double Afignment, and is not a double 
Aſhgnment of the ſame waſt, and treble 
Damages ſhall be given for each _— 
| tho 


| 
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tho by fome it can be recovered but once, 
> H. 12: 4. 6. 
* Tenxnr in Dower, or by the Courteſie, 
nts' over their Eſtare, yer the Husband 
[| 'maintain ah Aion of Waſt againſt 
them ; bur if he aſſigned 'his Reverſion, his 
Afignee muſt have ir againſt their Afignee 
Co. 1. Znff. $16. 4. F. N. B. as. 
* Two bring an Action of VVaſt, one re- 
leaſes , it bars both, if it be in the 7enurt, 
wherein Damages only are to be recover- 
td, not if in the rever, where /ocum veſtatum, 
is to be recovered alſo. Co.-1. /»ft. 355.6. 

In Co: r. Znfs. "tis held of one fide, and 
denyed by the other, that an Atrachmenr 
lyes upon an Taquiry of waſt. But x C70. 
tis held clearly; rhat ir does. And F. N.B. 
fays it was'fo reſolved by the Court, 2 FH. 4. 
But his Opinion is contrary Co 1, pſt. 355. 
b. 1 C0: 299. F.N.B. 107.6, | 
--" The Reverſion muſt continue in him that 
briggs the Aion, at the time of the Aon 
Sronghr, becauſe *tis ſaid, fd Exheredatio- 
new, and jt '\muſt be in him at the timeof 
the waſt dohe, unleſs in ſpecial Caſes, 
. is Tenant for Life makes a Feoffment on 
Condition, VVaſt is done, and he enters 
for the Condition, Leſſor ſhall have waſt, 
fo if Leſſee of a Biſhop -commits waſt in 
*rime of Vacancy the Succeſſor ſhall have the 
Attion; (o if Tenant for Life be diſleiſed 
Aa4:% an 
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and waſt is done, and the Tenant re-enters, 
Leſſor {hall have waſt, yet he had.no Re- 
yerſion. - Note, 'tis no plea for Leſſee in 
waſt, to ſay generally that Leflor had na 
Reverſion, (Fc. but muſt ſhew how, he loſt 
it, But in waſt, by Aſſignee; of the Rever, 
foo, ſuch Plea general is good, 214. 39 £, 3, 
19. 20. Waſt by Succeſlor of,a Bilbop, ox 
waſt done .in the Predeceſlors time, guere 
{6. ban. for laid ad, exheredationem. Eccleſia; 
Ca; 1, Laſt, 356. 4. vid. 1. H.4 26. Opinion 
that m_—_ of an Abbot or . Prior {ſhall 
| have waſt for waſx done in the Predeceſſors 
time, or if a Biſhop, Parſon, &c. that can 
make Executors. #d. 71 £.3.53, 6. 43 4, 
3. $. 49 E. 3- 26. Succcflor ot an Abbor,aor 


chargable for waſt of a Precegels F 
. Tn waſt, if the Plaintift's = deter+ 
mine either before, or pendant the Suit, 
his Action is gone ;* but if it be perdenre,ths 
Suic-it muſt be fo ſpecibed. | Ever againſt 
Hoyle. 7el. 141. a | 
la Waſt, the Plaintiffdeclares, Quzod cum 
fries fait, and let for years, the Detendant 
had waſted, 7 though not id of what 
Eſtate ſeiſed, (ſo it might be for, Life); yer 


being 4d exheredationers, and that alledging 


of Seizin but Surplus, held by moſt good 
enough. Sir Falter fo againſt Sweten- 


hal. 3 Gro. 47. 
5. YValt 
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Waſt aſſigned in the houle, where, it a 
pears, the Plaintiff has but two parts of - 
Reverſion, yet good, he cannot aflign it 
otherways ; Walt inquired of by the She- 
riff, where it was confeſſed by /Vibil dicie, 
yet no Error. Farnford againſt Haydock, 
z Cro, 290. | 
Walt un a Husband, Tenant for life 
iaright of his Wife, dead, not being in the 
Temet or Zenit, ill , alſo, the Writ is| Q#od 
fecit vaſtum, and being in her right, it ſhould 
have been fecerwnt va/tum. But by Co. 1. /uſ. 
this Waſt is diſpuniſhable by her death : 
otherwiſe, if it had beena term for years.Co.x. 
14 54- p- Note, the Eſtate was made tothe 
of the Wife for Life, yet Aion lyes. 
Sackervil againſt Bagnel. Cop. to Dr. and Stw- 
dent. Co. 3. Cro. 356. 357: | 
In waſt, he plaiatift prayed a writ of E- 
trepement againſt the Tenant and his Ser- 
vants, .and at laſt a Warrant againft both, 
though doubted at -firſt, .if it lye in this 
Action, though it do in Writol Entry, &c. 
pores againſt Anderne. 3 Cro. 393. & 2. 
+» GI, 
. In a Writ of Entry for di{ſciſs done- to 
himſelf, the plaintiff pave ets of E- 
trepement, doubted if allowable, becauſe in 
that Action he is to recover Damages, but 
becauſe Non conffat, whether: the Tenant 
be able to fatisfic bim if he pull _ his 
u- 
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Houſes-; granted. Fright againſt Peaxcy. 
3 Gro. 484 774 
Tenant in curting three hundred Oaks; 
Defendant as to two hundred, juſtifies rhar 
the Honſe was rumous, and he cut and em- 
ets in repzirs; and for the other 
andred, he cut them to have them ready 
zorepair,' 7-mpore opportanc, adjudged an ill 
Plea on D=:murrer, tor lo every Leffce mi 
ent where there is no Neceffiry. Grey a 
Stanfeild, 3 Cro. 593. vid. 498. 499. 
- \Waſt, the writ was general, and that the 
womnn held &c. ex bniflonr A. her for- 
mer Husband, and counted rhat 4, enfeof- 
fed B. ro the intent a Rocovery be had againſt 
him ro the uſe of 4. for Life, Remainder 


> for the Husband'could not Ter to 

uhe Wife,” bift the is in by the Fnsband, and 

has the Frate from the Feoffee. ' Greew 
inſt Denms; 7 Cro: 722. | 

MF." \ets'to'Þ; B. 1ffigns ro C. and D., D. 

to E=except the Trees, then 'ris er- 

Parliament, that the Heir of the 

' of . _ have == Lg - bein 

texving three Daughters who t 

Husbands, one of them ts, the other two 

and their. Hasbands quirt; the Tenanr by 

the Curtefice brings waſt ag1in(t C. and ZE. 

the 
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the Term, the Term being ended, adj 
ed firit the Writ good, notwithſrandi wp 
ſerling the Eſtate by the Statute, w 
ſhewing the ſpecial Title ; and ſecondly, 
hoe joyning the Tenant by the Cont. 
fie, becauſe he not intitled to rhe Damages 
os locum vefter : And thirdly, the Writ fup- 
poles quod tennernne, which imphes 2 Joynt- 
tenancy, now they Tenants in Com- 
mon, good, becauſe the Land at firſt one 
and entire ; bur if waſt ce be comnitnes 
in the" Trees, excepted by the Leflee not 
agreed ; bur in Co. 5. Rep. adjudged it does, 
and the Exception void. Sir Roger Liukwor 
TIN : Zeom. 43. 3: Cro. x7. Co. 6. 

12 

| Tells for Life, and he in Reverfion make 
z Leaſe, waſt is commitred, they ſhalt 
and Tenant for Life recover 44 
rm, and he in Reverion the Lef- 
ſee for Life Savxs /mpeachment, &c, Walt 1s 
commitred by a Stranger, the -Leffce in 
Treſpals/ſhallt recover no for the 
Trees'cut, but only for the Fnery, for the 


property of the Trees remaining in the Lef- 
A ; Leow. 4g. Co. 1. Zuſt. 42.4. p. 27. H.8. 


5 of Lands (excepris 
per Proemiſſa wefeenaiber) * Trees, Ne hen Intl 
grow rs ng cut, if waſt, Semble 
per Anderſon ; tor they were exceprd, 
&- 


352 V//af. 

whereas great, and not only what were 
great at the time of the Leaſe. Garrock ver. 
lus Cliiffe. 1 Leon, 61. 

A. lets to B. for years, and during the 
Term, lets to C. for years by Indenture to 
commence preſently ; #. commits waſt, . 
brings a Writ againſt 8. the Detendane can- 
not plead »#/ waſt, nor-can. he plead that 
the Leſſor had nothing, for'the Plaintiff will 
eſtop him by the Indenture ; and h the 
Count be general of. a Leaſe, and ſays 
not per /#dentaram,yet a Replication that by 
Indeature, is no departure, but a corobo- 
Hting of the Declaration. x Zeom. 156. 
 » Fenaant for Life is difſe;ſed, and Difſeiſor 

commuits walt, he in Reverfion (hall mains 
rain an Action of waſt againſt Tenant for 
Lite, yet,aotc, that-by rhe difleilin, the 
Reverſiona,was out of him; » Leow. 264 

It waſt be aligned ia a whole wood /par- 
fx, it the-Jury have view of rhe out-ſide of 

wood, tis good, without cncring and 
viewing of eyery part, and {o of a houſe ; 
otherwile,it the waft were aſſigned incertain 
part of the wood, ar Rooms in the houſe, 
1 £208--267... 
' Feoffment to the uſe of himſelf and wife 
for Life, Remainder to his own Heir, he dyes, 
ſhe commits walt, the Writ muſt be gene- 
ral, Quas tenet de hereditate, &c. & non ex 
dimiſſione, tor ſhe comes in by the pay ee 
2 £40hs 
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2 Leon. 222. vid. Co. EFntr. 706. Pl, g.700. 
PL. 7. 

Feoffment to the uſe of . for Life, with- 
out Impeachment of wait, and power to cut 
and fell Trees, and make » Remain- 
der for Life to B. with the fame power. 
Latch 163. 268. Poph. 193. 706. Pl. g. A. 
makes a Leaſe, and dyes, quere, whether 
B. may cut the Trees, not agreed ; bur” ris 
agreed, that the Clauſe Sans ' /mpea:hment 
gave an Intereſt, and £ might have done 
what he would with the Trees, but not his 
Executor aſter his Death, becauſe it was an 
latereſt annexed to his Eſtate, and determi- 
ned with it: the doubt of the Remainder 
chiefly ſeems to be becauſe the Leaſe ariſeth 
partly out of the firſt Feoffment, and part- 
y of the Lefſors Eſtate for Life. Note, the 
Leaſe was excepted, the Trees and the Ex- 
| oor good, becauſe Tenant for Life had 


an Intereſt by the Saxs 7mpeachment. Secher- 
val verſus Dale. Latch 163. 268. &c. as 
before. 

Leſſor brings waſt againſt Leſſee for Trees 
of the Plaintiff, the r bimlelf cut them , 
tis a good Bar, and therefore in Treſpaſs by 


the Leſſee againſt Leſſor for the cutting, he 
ſhall recover only for the Fruit und Shade, 


becauſe not charged over, as if a | 
had cut them he ſhould. Co. 13. r. 96. 70. Af. 
lo, FH. 7. Pl. 3. 2 E. 4. 2.07 7.6. 
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In waſt for digging Gravel, Defendant ju- 
ſtifies by, Command of the Leſſor, no plea, 
for 'tis the Leſſee's Land pur temps, nor the 
Leflors, ſo he could nor command him; 
alſo, 'tis per pero, and without Deed, and 
againſt the Tenant for Life, yet di. fucha 

mmand-to cut Trees, good, becauſe not 
the Leſſee's but Leſſor's : and that is agreed 
in Co..11. A. 48. 6.7. 2. H. 7. Pl. 20. M10. 
H. 7. Pl. 3. 

Feoffee to uſe, Ceſtwy que uſe, makes a 
leaſe for years, according to the Statnte R.z. 
The Reverſion remains in the Feoffee, for 
the Statute does but give Authority to Ce- 
ſo que uſe to diſpoſe z as where one wills 
that his Executor ſhall ſell, if Leſſee com- 
mits waſt, the Feoffee ſhall bring the ARi- 
on, tho no Privity; becauſe they could not 
have any; ſo ſhall the Lord in Eſcheate main- 
tain Waſt, yet he had not Privity. 44. 5. 
H. 9. Pl. 11. H. 8. H. 7. Pl. 1. Tr. 26. H.8. 
Pl. 13x. or 31. 

"Tis waſt to pull down, or ſuffer a wall to 
| go to Ruine, be ir made of Wood, Mud, 

or Stone, or be it within the houſe for Sepa- 
ration, or without for Incloſure; fo to de- 
ſtroy wood of hafle or willow, not to cut 
them Husbandly.- To cut Fruit Trees in an 
they grow in Hedge ns Clofres. ani 
in es oſures: andi 

a boule be ruinous at the Entry, 'tis no waſt 
eo 
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to ſuffer it to decay, otherwiſe, if not ruinous 
at the Entry, but where 'tis held, plough- 
iog Meadows 1s no waſt, 'tisno Law. Z/ob. 
234. Ow. 66. 4M. 10. H.7. PL 75.4 | 

In an Action of Waſt in the ZTenwe, an Ac- 
cord is a good Plea, becauſe only damages 
to be recovered, not in the 7enwt, becauſe 
locum wvaſtatum is to be recovered alſo. Co. 
Entr. 706. 707. Pl. 9g. H. 11, H.q. Pl 7. 
P. 13. H. 7. Pl. 3. Co. 6. R. 44-4. 

Upon Scire facies of « Judgment in waſt, 
one may have a Writ of Eftrepement, or 1n 
any Suit where no Damages are to be reco- 
vered ; but not Sire faczes, of waſt com- 
miteed after the firſt Scire facies, becauſe he 
might have had Eſtrepement at firſt : But 
for waſt after Eſtrepement, a Scire. facies 
lyes to ſhew Cauſe why he committed the 
waſt ; and a Scire facies lyes in Aﬀiſe for 
waſt done after Judgment, not before Judg- 
ment, becauſe he cannot recover Damages 
for its after verdi, but in a Formedon not ; 
becauſe he might have had 
and P/. 20. Error of a Judgment in Afliſc, 
and the Piaintiff in the Error an 
Eftrepement, and could not haveit, becauſe 
he may, (it ſeems) have Scire facies for da- 
mages done after the Judgment, &c. But 
queſtioned, per Fennel, becauſe, by the Sta- 
tute he finds Security in the Writ ſpeci 
to anſwer for all the Damages. 


I4- 
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H. 7, PL. 20. but vid. 32 or 33 H. 6.6.4.Th 
Sire facias of a Fine pement lyes. 

Leſſee does waſt in a corner of a Woodon- 
ly, the part, not the whole, ſhall be reco- 
vered ; but if he do in the whole Wood, and 
there be plots of ground within the Wood, 
that {hall be recovered with the Wood, 
Tan. 15. H. 7. PL 11. 

Furnaces, Fatts, Poſts, Rails, &c. fixed+to 
the Free-hold by Leflee for years, 'tis held 
by ſome, that it he remove them during the 
Term, 'tis no Waſt, quod qs, But agreed; 
that if he leave them there till the Term 
ended, he cannot remove them. id. 42 EF. 3. 
6. 4.6. M, 20. H. 7. Pl. 24. Trin.21. H. 7; 
Pl. 4 Owen 70. 

Leaſe, Abſque impetitione wvaſti, 1n Waſt 
he ſhall plead that in Excuſe ; but if the 
| Leale at were given, and then a grant 

after that he ſhall not be puniſhed in Waſt ; 
it is not pleadable in Bar, but to bind as a 
Covenant. #ide divers ſuch Cales, 21 H. 
7. 30. 

Tenant for life grants his Eſtate to one 
Parcener in Reverſion, and her Husband, 'tis 
no Surrender, and if the Baronand Feme do 
waſt,: the other Siſter ſhall bring a Writ in 
" all their names, and the Baron and Feme 
—_ be ſummoned and ſevered. 7. 2. H. 7. 

60. 
In waſt by Leſſor, the Leſſee pleads not 


guik 
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guilty, and gives in Evidence, a grant to cut 
&c. to repair &c. And per Brook, Pollard,and 
Flliot, it was no waſt, but ought to have 
been pleaded, and not given in Evidence, for 
thereby the Advantage” thereof is loſt, 4d 
quod Bradnet conceſſit, but held it waſt, but 
not puniſhable Waſt ; and he held, that ifa 
Leſſor covenant to _ and do not, Lef- 
ſee may. do ity and dedudt it out of the Rent, 
And it one covenant to repair a ruinous 
houſe, if he do'not, 'tis waſt, but he may 
take Trees, elſe ir had not , yet, in that 
caſe he tnight have repaired it, and taken 
Trees todo it, though not bound to do it- 
And at-Cotmmon law; Leſſee might take 
Boots, but if exceſſive, it is Waſt ; Leſſes 
ſuffers Poſts, Pales, &c. ro decay, it is waſt: 
Tris. 12. H. 8. Pl. 1: 0r 4. 


Ils and, Teſtaments were originally 

proved ar. the Common'Lawy as 

Perkins confelles, 230d Zeonasd. lays, they 
are by the Curtelig of £xg/andproved inthe 
Spixitual Court, not, de communi jure, nor'in 
other Nations; and in- divets -Mannorg 
the Lords have the Probate at';this day; 
Co. 5- Rep. 73+. 16.4. 9. Rep. 38.4.5. Rep, 


0, | 
: ITue at Commana. Law, for Lands deviſed 
by Will, and the queſtion, whethera Wil 
or not ; and now they moved at the Spiri- 
tual Court to prove it, which will blemiſh 
the Evidence at the Common Law ; where- 
fore, prohibition prayed, but granted onl 
p_ the lands, and that it be proved quo 

ne. Hill againſt 7 hornton. 1 Cro, 118. 
Debt on a Bond, conditioned, he permit 
his Wife to make a Will to the value of 501. 
ang ax found on Iiſye, Nullum fecit volunts- 
»8c&. that ſhe did make a Will of 50 /. but 
was covert, tis for the Plaintiff, for, though 
properly a Feme-Covert can make no Will 
in Law, yet 'tis a Will within the im_ 
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the Condition, and the Husband is bound to 

rform it. Marriot veri. Kinſman. 1 Cro.i59; 
And ſo Tilly and Parryes Cale, 273,274.Bond 
to pay 300 {.to (uch Perſons and cs as the 
Wife ſhould appunt; ſhe appuints in form of 
1Will, he is bound to pay.ic, And 433 Bond 
to permit her to make a Will, and pay, &c. 
Plea. that he permitted, &c. without plead- 
wg payment, not good. 

AQtion upon the Cale, lyes not for NVon- 
payment of a Legacy; for no Duty in our 
Law, ſo it cannot take notice of the wron 
n Nox payment. Mich. 18. Car. 2. Nicholſos 
gainſt Shermen, in Banco Regis. | 
Bond conditioned, that the Wife ſhall 
make a Will of 3o0oJ. in preſence of the Huſ- 
hand, if he will be preſent, if not, in his 
Abſence ; ſhe makes it (and it appears not 
hat he was requeſted to be, or that he was, 
peſent) of 250 /. to ſeveral perſons, and 
wt-an entire Legacy ; yet, aiter Yerdit 
the Plaintiff had Judgment : for, the In- 
tent was, that ſhe ſhould make a Will whe- 
ther he would, or not; and ſhe needed 
not deviſe all to one, nor deviſe the whole 
j00 L. for Cai licet quod majus, &c. Mich: 
14. Car, 2. Harris againſt Bury, in Zaned 


bt by . as Executor, the Defendant 
prays Oyer of the Will, which was thus; 
Memorandum, Ouod A.B. feeit Teſtamentum 
Bb 2 | Nw 
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Nuncupativum in hunc modum, viz... Conſtituit | 


C. D. fore Fxecutorem ſuum. And this was 
under Seal of the Ordinary, and refolyed a 
good Will, and he Executor, and well 
able to ſue, and ſo was it decided upon Ap- 
peal to the Delegates. Mich. 16. Car. 2. 
Lewis againſt Shaw, in B, R. 
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Witneſſes. 


E that is attainted of a falſe Verdi&, 

Conſpiracy, or convicted of _ 
Ty, Fremunire, or _Forgery upon 5 £4 
or Felony, or that has ſtood in the Pillo- 
ry, loſt his Ears, been ſtigmatiz'd, &r. 
whereby he becomes infamous, or Recre- 
ant in a Writ of Right, or an Infidel, un- 
der Age of Diſcretion, or interefled, ought 
not to be a Witneſs, nor a man's Wife 


* for or againſt her Husband. But one out-' 


lawed in perional Actions may be a witneſs 
Co. 1: Znſt. 6.6. 25.7. £K. . 


Witneſles are not to prove a Negative. 


ibid. 
Where Tryal is by Witneſſes, there 
ought to be two at the leaſt, bid. 


A Jus 
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A Juror may give Evidence as a Wit- 
neſs tv his Companions, but it muſt be 
publickly, by Examination in Court, not 
privately to his Fellows. Stiles Hep. 


233- 
Pail for the Defendant being a Witneſs 


' Jfor him, upon motioa was taken off rhe 


file, and new Bail filed. /dems. 385. 

A Felon that has been burned in the 
hand, may be a Witneſs, for he may pur- 
chaſe, and his Puniſhment has ſatisfied his 
Offence. /dem 385. 

In Ejetment, he that had the Inheri- 
tance of the Land was admitted as a Wit: 
nels, where note, the Plaintiff and Defen- 
dnt both claimed under one perſon. /dem 


L. 
A Counſellor at Bar being examined as 
1 Witnels for his Clyent, was denyed to be 
xamined on the other fide ; for he ſhall 
not be put to diſcover the Secrets of his 
Clyents Cauſe. /d-m 449. 
Debr on 5 Zliz. 9. becauſe the Wiſe did 


+ Jnot appear, whereas he ſerved her, and 


teydred to her, her Charges, &c. to his 


. IDamage. And _ not laid what Da- 
t 


mage, yet being for the 10 7. upon the Sta- 
tte, not for his damages for her not ap- 
fearing, and a Feme Covert being within 
the Statute, 'twas held wo ery. 3 Cro. 
130, 1 Zeon, 122. Note, the being the perſon 

Bb 3 who. 
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who was to appear, the Charges are to be 
rendred to her or her Husband. Z7idem 
ib1a. 

- Debt for 10 /. againſt a Witneſs, that 
being Subpenad, appeared not; moved 
firſt, 'tis not ſhewed rhat the Subpena was 
lefr ; relolved, ir necds not, for it might be 
for more Wirn: ſes. 2. There was but 
12 d delivered, bur reſolved, fince he pro- 
miſed to pay the reſt, and the Witneſs ac- 
cepted the : 2 4. 'tis good, elle the Witnek 
had nor been b.-nf 'till the whole Char- 
ges had been rendred. Burt thirdly, be- 
caule he avcrred nor that he was ria 
fied by the Nen-Appearance of the Wit- 
neſs, though the Aion be but for the ten 
pound Penalty, and not for the Damages 
over. R.iwlved, it lyes not. x Cro. 376. 

$8. 

; Judgment ftaid. becaufe the Verdict was 
had upon the Teſtimony of one Witneſs, 
and he fince convict of Pcrjury in the 
yesy lame thing. Paſch. 17. Car. 2. Banco 


Regs. 

| Þo Deceipt for forging a Will, one that 
took a Legacy by the ſame Will, was at 
lowed and {worn as a Witneſs in a Tryal 
for the Forgery ; for this makes nothing to 
the Probate of the Will, or Recovery of 
the Legacy in the Spiritual Court, nor do 
they rake notice of it,» 


Moved 
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Moved to examine a material Witneſs 
that lay dying; and it was faid by the 
Courr, that if the adverſe party did con- 
ſeat, it might be done, elſe they could not 
compell him. Mich. 13. Car. 2. B. R. 

A Councellor may be examined as 2 
Witneſs again(t his Clyeat, fo far as it-is 
of his own Knowledge, not what he knows 
by the revealing of his Clyent. Paſc. 15. 
Cay. 2. B. R. | 

One ſhall nor juſtifie what he heard an 
other ſay. ibid. 

In an Indictment for beating one of the 
's Meſſengers, the Witaciks: for the 


Ki 
Defendant were ſworn, becauſe, tho 


inſt the King and criminal, yet not 
pital. Paſch. 17.Car. 2. B. R. 

4 One that was a be "ana; 41S to p- 
wery upon a Feottment, having part 0 
the Loh as Tenant at Will, wen 
35a Witneſs in the Tryal on the Feaffmear, 
afterwards ina Tryal at Bar, Bu/ſftrodes Rep. 
202. 

A Perſon attainted of Felony; though at- 
terwards pardoned by the King, 1s uacapa- 
ble Fer of being a Witnels, and therefore 
aS jon being proved only by two ſuch, 
a Conſultation was granted. 2 Balſtr..1 54. 


Bib 4 Horas. 


(364) 


— 


Words. 


'S O ſay of a Woman, that F. S. did be. 
get her with Child, and ſhe had « Child 
by ' bim;, by ſpeaking whereof, ſhe loſt a 
Marriage with Z.,D. Although theſe words 
are a Spiritual Slander, yer the loſs of Mar- 
riage is Temporal, and therefore the Aci- 
on lyes for them. Co. 4. 16. b. Anz Davis a+ 
gainſt Gardner, adjudged. 
 Soif a Man faittof a W , that F. $. 
had the uſe of ker Botly, by which ſhe loleth 
her Marriage, an Aion lyes. Paſch. 5. 
Fac. B. R. Darrs Moriſon againſt Caſe, ad- 
judged. | 
It a man fays to F. S. 7how art « Whore. 
Al, for thou hiſt lain with B's Wife, and 
badſt to dp with ber againſt a Cheſt. By which 
he laſt his Marriage with . D. &c. 7Z.S. 
* ſhall have an Aion for theſe words. 2 Cro. 
323. Mathews Caſe. Mich. 12. Fac. B, R.Sell 
againſt Fairee, per Cyr. "0 
To ſay to a Woman, 7how art 4 Whore, 
17 will marr thy Marriage, by which ſhe 1o- 
ſeth her Marriage, an Action lyes, 7 ris. 
2x Jac. B: R. 7 onſgn againſt Spring , ad- 
| | ; . Judged 
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judged upon Arreſt of Judgment. 

In Action upon. the Cale, it the Plain» 
tiff declare that ſhe hath many Wooers to 
marry her, and that the Defendant faid 
of her, She is with Child, and hath taken 
Phyſick for it ; whereby, ſhe came. into 

iigrace, Et perdidit conſortium vicinoruw 
worwms, &c, Although that it be not al- 
ledged, that ſhe loſt any Marriage thereby, 
yet the Action lyes. Mich. 21. Fac. B. R. 
Medburſt againſt Balam, adjudged in Arreſt 
| of Judgment. 


If a man ſaith to an others 7 how weſt found 
in Bed with ]. S. his /'ife ; by reaſon of the 
ſpeaking ot which words, he loſt his Mar- 
riage with 2. S. &c. Although that he 
might be in Bed with her, without any ill 
done, yet becauſe that it ſounds in Dif 
grace, and he hath loſt his -_— by it, 
the Aion lyes. Mich. $8. Car. B. &R. South- 
« againſt Dawſon, adjudg'd in Arreſt of 
Judgment. ; 

It the Plaintiff in an Aaion of the Caſe 
for words, declare, that the Defendant 
faid of him, Ze had the wjc of my Hife's 
Bady by Force, by reaſon of which words, 
he was brought before certain Juſtices, &c. 
and examined by rhem, for a Rape com- 
mitted by him upon the ſaid Woman, 
whereupon to purge himlelf thereof, he 
expended divers Sums of Money ; an ARti- 

on 
z l 


on lyes upon this Deelaration for the tem- 
poral Dimage he had —_y Mich. g. 
Car. B. R. Harris againſt Smith ; adjudged 
npon Writ of Error. 

In Aion upon the Caſe, if the plain- 
tiff declares, that in London, by the Cuſtom, 
a Common Whore ought to be carted, and 
a Baſon rung before her, And that the 
Defendant ſpoke theſe words of the Plain- 
tiff, 7how art «Whore, and « common Whore, 
and art « Bawd to thy Miſtreſs, and 7 will 
have s Baſon tinged before thee , the Afton 
well lyes upon this Declaration for theſe 
Words. 7riw. 15. Car. B. R. Haſſell a 
gainſt Capcot , adjudged in Arreſt of Judg- 
ment. 

In Action upon the Caſe, if the Plaintiff 
declare, that in Zondos there is a Cuſtom, 
that a Bawd ought to be carted; and the 
Defendant (aid theſe words of the Plaintiff, 
She is 4 Bawd, and 7 will have her carted. 
Hill. 15 Car. B. R. Riley againſt Lewes; ad- 
judged in Arreſt of Judgment. 

It the Plaintiff declares in an ARtion up- 
on the Caſe, that whereas he was a Pati 
oner of S. the Defendant being Vicar m_ 
to the intent to ſcandalize the plaintiff, an 
to create an evil opinion of the plaintiff 
among his Neighbours, ſo that they 4b- 
ftraherent ſeipſos a conſortio of the plaintiff, 

[4s 
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tanquan ab homine excommunicato, & ne{la fide 
aut credentia digno, and to exclude the Plain- 
riff injuſtly*from the Church, and for a long 
time, to deprive him of the benefit of hear- 
ing divine Service in the ſaid Church ; the 
Defendant in time of divine Service in the 
Church in the hearing of the pariſhioners 
maliciouſly pronounced, the plaintiffexcom- 
cos 4s Pretextu cujuſdam [nftrumenti, 
by him received from the Ordinary, where- 
as he never had any ſuch Inftrument of Ex- 
communication, nor was he excommunica- 
ted. And alloat another time to the fame 
Intent aforeſaid, in time of Divine Service 
in the hearing of the pariſhoners maliciouſl 
pronounced the plaintiff excommunicated, 
and refuſed farther to celebrate divine Ser- 
vice, until the plaintiff departed out of the 
Church , whereupon, the plaintiff was com- 
pelled to go out of the Church, whereas the 
laintiff was not excommunicated ; where- 
y the plaintiff was ſcandalized,and hindred 
from hearing Divine Service for along time, 
and for the clearing of this Scandal, and of 
his Innocency therein, Diverſos corporis ſui 
grandes [abores capere, & diverſas ingentes 
d:nariorum ſummas errogare & exponere coa- 
Hus fuit, in extreman depauperationem & ig- 
nomininm maximuns of the plaintiff This Actt- 
on lyes, notwithſtanding he doth not ſhew 
that any perſon did avoid his COTT: 8 
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refuſed to trade or deal with him , and not” 
withſtanding he doth not fer forth any rem” 
poral or ſpiritualloſs: for it isa great Scandal 
and malicious, tho to his Soul, and ſpiritual, 
Mich. Car. B. R. Barnabas againſt 7 raunter. 
Adjudged in Arreſt of [Judgment. 

it a man ſaith of another, who hath lands 
by diſcent, 7hat he is « Baſtard, an Adtion 
upon the Cale lyes, for it tends to his Diſin- 
heritance, and diſturbance by Suit. Mich. 3. 
Jac. B. R. per Curiam. 

In an Action upon the Calc, if the plaintiff 
declare that he was Heir apparent to his Fa- 
ther, and B. his Brother, and that either of 
them hath Lands in Fee to the value of 40 /, 
per annum, and that they did intend to (ufter 
the ſaid Lands to deſcead to him, -or to con- 
vey the ſame tohim ; yet the defendant in- 
tending to diſiaherit the plaintiff, ſaid to the 
laimif, Thos art a Baſtard, whereby his Fa- 
ther and Brother intended to diſfinherit him, 
and to convey their Lands to another. The 
Aion lyes upon this Declaration, for the 
temporal damage which might come to him 
thereby. Paſch. 13.Car. B.R. Flumfries againſt 
Stutfield. Adjudged in Arreſt of Judgmear. 

Where there was Grand-father,Father,and 
Son, and the Son brought an ARion upon 
the Caſe, and declared that the Grand-father 
(whole heir he is) entailed certain Lands up- 
on him and the Heirs males of his Body, _ 
the 


augor-.s »* A  —_ 


| 
| 


VVYords. 369 


the Defendant intending to ſcandalize his 
poſſibility that he hath to inherit this Land, 
as Heir of the body of his Grand-father, ſaid 
that he was a Baſtard, notwithſtanding that 
the Grand-father and Father werealive, yer 
the Attion brought as above by the Son did 
lye. Humfriecs Caſe «bi ſapre. 

In an Aion upon the Caſe, if the Plain- 
tiff declare that he exhibited Articles in the 
Kings Bench againſt the defendant for the 
nod abcaring, and ſwear the Articles to 
be true before Juſtice 7. ( /nnuendo the ſaid 
Oath taken upon the ſaid Articles) although 
it be not averr'd that the Oath was taken of 
Record ; yet the Attion lyes, for it ſhall be 
intended the Articles exhibited in Court, 
and ſworn before a Juſtice of the Courr. 
Mich. 10. Car. B. R. 7olden againſt Wannel. 
Adjudged in Arreſt of Judgment. 

If a man faith of an other, Ze hath writ- 
ten « forged Will, wherein 7 will prove him 
falſe, forſmdrn, and perjur'd, in « Hill that 
he made of John Hunt, an Aion lyes for 
theſe words, for it ſhall be intended, that 
he was perjur'd in his Oath taken, touching 
the fatd Will. Z7il. 12. Car. in B. R. Cowley 
againſt Clough. 

Inan Attion upon the Caſe, if the plaintiff 
declare, - that there was a Wris to inquire 
of Damages between £. and B. ina Court of 
C: at the Seſſions-houſe, where he was ſworn 
co 
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ro give Evidence according to his Know- 
ledge ; and afterwards the Defendant ſaid 
of him, He is 4 forſworn Rogue, in taking an 
Oath at the Seffions Houſe , an Aftian lyes for 
theſe words, although it was objected in Ar- 
reſt of Judgment, that if he {wore falſely 
before an Inqueſt of Office, it is not with- 
in the Stature of 5 Eliz. for admit it were 
not, yet they all agreed, that for ſuch for- 
ſwearing; at the common Law he may be in- 
dicted, and rherefore, if it be out of the 
Seature, yer an Action lyes for this Slagder. 
Mich. 1. Cay. Pruer againſt Moadmas. 

If a man faith of an other, He s a Perjs- 
rey, he ſwore once for me, and the ſecond time 
hath perjar'd himſelf with ].S. (a Stranger) 
Action lyes. Mich. g. Car. in Camers Scaccarii. 
Adjudg'd in Writ of Error. 

If a man riot F. S. I will prove ].S. 

orſwors, and that ten men can juſtific ; and / 
price bin perjur dif 7 wou.'d, The Ati 
on lyes nor for the firit words, but it lyes 
for the larter; for it is a great Slander, to 
be reputed thar it is in the power of any man 
7 him perjur'd. Paſch. 5. Fac. B, R, 
acre againſt Zoverden per Cor. 

If a man faith to another, [1 did not know 
ther Mr. #F. was your Brother, he bath for- 
fworn himfelf, and I will prove him perjur'd 
oretſe1 will bear his ] Acton lyes 
tor thefe words, although they are ſpoken 
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conditionally co bealſFis Charges, if he did 
not prove him pexjur'd. Mich, 37. 38 Ele. 
Hoodroffs Cale adjndged. 

If a man ſaith of an _—— Motrin 

'd, and he row 

Wuneſſes. Action lyes tor ry Cl al 
though he doth nor fay in what Court he 
was perjur'd, or how. 7ris. 39. Fliz. B. R. 
Raywers calc 

Ifa man faith to an other, 7how weſt per- 
jur'd in « Court of Tottenham, Adtion byes, 
for it ſhall be intended 2 fuffictent Court to 
hold Plea. Paſth. 40. £1. B.R. 

If a man faith ro another, 7how art a for- 
_—_— and waſt indiftea by mvelve men, 

awd beſt for is, Action lyes, for 

all _ laid rogether, it appears thar he 
intended a Perjury in a Court of Record. 
Mich. 1. Car. Gilbertis xgaiaft Row ; adjudg- 
ed in Arreſt of ſudgment 
TE _ 7» evan 

n XK neve, I f end oc ro 
in the Court. 
words, for rhe Eccleſiaſtical ma roy 
_ Paſch. a>. Eliz. B. R. Shaw's Cafe, 
To.fay to a man, 7beow art « Hhore ma- 
| fer; or to a Woman, Thos art # Fhore , 
; bo Action lyes, decaule rhas it io merely ſp> 
rizual, without any los. 774. rt. 
Jas. R. R. Matthew agnanft Crore per Carine. 
>Cr0. 323. To 
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man He hath bad two 


Wife, and he was in danger to be divorc'd, 
for there is not any temporal Loſs, and the 
Offence was pardon'd by many general Par- 
dons,it being 36 years before. Paſch. 16. Fas. 
B. R. Randal agarnſt Beal ; adjudged in Ar- 
reſt of Hymns. | 

He had « Beſtard-child by Jennings his Wife 


of Northam » by ſpeaking of which 
words, the Plainriff ſaith es Aon 
that he refuſed ro marry with 4. S. whereas 
it ought to. be, that L.S. refuſed” to marry 
with hin The A&ion lyes not. Mich. 11. 
Car. B. R. Carters Cale, per Car. | 

It a man faith to a Feme Covert, 7 hos bold 
Cullobine-baſtard-bearing Hhore , thow 'diift 
throw thy Baftard into the Dock at Hhite Chap- 
pei, noAdtion lyes for theſe words, altho it 
may be intended that ſhe had a Baſtard 
the (aid Csobine, (who in truth was her hut- 
band) before Marriage ; inaſmuch as. there 
appears not to be any temporal damage by itz 


= rx nanny, L but only a Puniſh- 
meat by the Statute, for having a Baſtard, 
which is not ſufficient cauſe ro maintain the 


Adtion. Hill. x0. Car. B. R. Cullobine & ax" 
againſt /Yizor ; adjudged in Arrcſt of Judg: 
menc. 
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 InanAdion upon the Caſe, if the plain- 
tiffdeclare, that whereasdivers perſons come- 
bantur & defiderabant, to their Coſing 
and Friends to him ; the defendant (being 
2 woman, on purpole to ſcandalize the Plain- 
tiff, and to hinder him from marrying with 
any Woman) preferr'd a ſcandalous Libel 
againſt the Plainciff in the Spiritual Courr; 
thereby charging him, that he under colour 
of being a Suitor to her in the way of Mar- 
riage, relurted often to her in the Night, 
lay with her, and begot a Child ot her 
body, and after publiſhed and affirmed the 
ſame macrer before divers perſons falſly and 
maliciouſly, whereby the plaintiff was fo 
much {candalized, that all honeſt perſons 
having the fear cf God before them, «/iquens 
mulicrem de filia/ us ant conſanguines ſuis in le- 
'timo AMatrimonio gon querente copulari & 
[ ea KC OMnIno  r 4- 
Lis wo 520k Aa Fr lone ne 
ty pleaded, the Jury found a ſpecial Verdict, 
ſel. that the defendant preferred the ſaid, 
Famoſum + Seandaloſum Libellum, &c. 
that ihe afrerwards at the Seſſions of che 
Peace, being examined who was the Father 
of the ſaid Child begotten of her body, faid 
and affirmed, that the Plaiariff was, andchat 
ſhe did affirm ic fa/ſo & injuioſe of rhe Plaine 
tiff, and chat by reaſon rhereof, the Plainziff 
was much (candaliz'd = —— , 


378 V/ords. 


Knave, for he {wore that the wood was 
worth 40 s. where it was dear of 13 5. 4 d. 
No Action lyes for thoſe words, though he 
aver, that there was Communication be- 
tween them of the matter at the Afſiles, 
where the Plaintiff was [worn as a Witneſs, 
becaule that he did nor lay directly, that the 
Wood was not worth 40 5s. but that it was 
dear of 13 5. 4 4. Alſo, it doth not appear, 
that the Defendant intended it (worn at the 
Aﬀiles. Hill. 13. Fac. B. R. 7mter Stephen 
Apthorpe and Cockerel, adjudged. 

If a man (ſaith to an other, 7 bow wert for- 
ſworn in B Court, which is but a Court- Baron, 
no Action lyes, becauſe it is no Court of Re- 
cord. Paſch. 8. Fac. in Scaccario. [nter Perie 
«nd Rock, agreed per Curiam. 

If a man faith to another, 7how art for- 
ſworn, and didſt take a falſe Oath at the Aſſiſes 
at Hereford, againſt F. $. No Ation lyes for 

ſe words, without an Avermenr, that it 
was at a Tryal or before the Court or Jury ; 
for it might be at the Afﬀiſes in a private 
houſe, or other place. Paſch. 15. Car. B. R. 
imer Prichard and Smith, Adjudged per Cu- 
Tian. 

Ifa man ſaith to an other, 7how d:ſerveſt 
to be d, no Action lyes for theſe Words, 
becauſe it only expreſſeth his Opinion and 
Judgment of him. Triz, 4. Jae, /nter Hake 
and Molton, adjudged. 
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which Caſe, a corporal puniſhment is to be - 
inflicted by the Statute. Hill. 5. Cir, B. R. 
Lightfoot againſt Pigort, Rot. 42.3. per Curiams. 
k being moved in Arreit of ſudginent, and 
the plainritf never had Judgmear in it. Mich. 
1650 inter Winter and Barnard 1djudged. 

In Action upon the Cale for words, the 
plaiariff, 7homas B, owne, declares, that one 
A. G. had a Baſtard Son begotten of her Bo- 
dy, then living, the Defendant knowing it, 
of his Malice co defame him, and to bring 
him in danger of the Statute of 18 Zliz. 
having Speech of the {aid Baſtard, and ofthe 
plaiatitt, ſaid of the Plaintiff, that Brows is 
the reputed Father of that Child, whereby 
he was greatly prejudic-d ia bargaining and 
ſelling, and: put to great Expences for the 
clearing of himſelf i=hic parte ; the Action 
lyes not for theſe words upon this Declara- 
tion, becauſe it is not (aid by the plaintiff) 
that he was to be puniſhed by the ſaid Sta- 
tute, for he was not to have corporal pu- 
niihment, or to be impriſoned, unleſs the 
Baſtard be ſome charge to the Pariſh. Hill.rr. 
Car. B. R. inter Saiter and Brown, Adjudged 
in Writ of Error. 

In an Aion upon the Cale for ſcandalous 
words, if the plaintiff declare that the De- 
fendant ſaid theſe words of the plainriff 
being a Feme ſole, wiz. 7his is that Hhore 
that my man A. got 4 Baſtard by, and withal, 

Cc 2 ſpens 
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' ſpent all my money. And being asked by an 
other perlon ſtanding by, whether he were 
not miftzken, for the Maid hath been but 
little above a year in Town, the defendant 
replyed, 7he Quean hath been too long to my 
Coft. No Action lyes for thefe words, for, to 
fy that a Woman had a Baſtard is no cauſe 
of Aﬀtion 7ris. 165 r. Inter Owen and Jeven. 
Adjudged in Arrelt of Judgment. 

If a man ſaith of another, He was the true 
Patron of the Advowſ n of S. but he hath lof 
that Patronage and Preſentation, by being « 
—_ and a Recuſant, both which 7 will 
prove hm t0 be, yet no Action lyes, for by 
the Symony only comes the loſs of the Pre- 
ſentation, pro hac vice by the Temporal Law, 
and the Recuſancy only toucheth him in Re- 
ligion ; for it doth not appear that he in- 
tends him to be a Recuſant, according to 
the Statute. 77iz. 16. Fac. B. R. Sir Fohn Taf 
boroagh's Cale adjudged in Arreſt of Judg- 
ment. 

I' a man faith ofan other, He hath forfworn 
himſelf, no ARion lyes for theſe words. 
Paſch. go. Fliz. B. R. 

10 tay to a man, 7how hiſt forſworn thy 
felf im Zeuk Court, no Action lyes, without 
ihewing what manner of Court it is, becauſe 
that it cannot be intended nor known whe- 
thcr it be ſuch a Court as may compel one to 
ſwearoor not. Mich 8. Fac. B. R. Inter Law 
and Bennet, per Cariam. | 
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If a man ſaith of an other, He did forſwear 
me (wevendo the plainuiff) 46 5. worth of 
Tithes in Canterbury Court, no Aﬀtion lyes 
for theie words, tor there are diversCouns 
in Camterbury, and it is not fhewn in what 
Court, aor before what Judge, nor that the 
J had Authority to boldPles of Tithes. 
Paſeh. 


« 43- £liz, B.R. Inter Bray and. Par- 
iradge adjudged. 
It a man lay of F. S. 7 had mot been cafb is 
that is bad not bees f far the Onh of 
f 18; and / ous that 
B. wou/d marry _=_ to ach 4 forſworg 
wax. In an Action upon the cale tor theſe 
words, if the Plaimtit Pome =_ there was 
an Iflue between him and £. and that, Ld 
Curiam Beronis de Geton Soca Domini Regis 
tents apud S. in Comitats prediiio. He himigtf 
was produced asa W irnels, and {worn about 
the matter of the Iſſue ; and afterwards, the 
defendant having Communication of this 
Ilue, ſpoke the words aforeſaid. No Action 
lyes upon this Declaration, becauſe that it is 
not alledged, that S. is withia the Soke of 
Getan, and (o peradventure, the Court was 
held out of their Juriſdiction; and allo, be- 
cauſe that it is not alledged that he was 
ſworn about a matter pertinent to the Ifſue. 
Mich. 11. Fac. B. K. Tmer Crawford aud 
Brice, adjudged. 
If a man {anh of another, heisa forſworn 
Kaave 
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and that all honeſt perſons having the Fear 
of God before them Aliquam mulicrem de fi. 
liabus & conſe guineis ſuis in legitimo matr imo- 
nio cum quarente copulari & jungti ſemper po- 
fles hucuſque recuſaverunt & edbuc recuſant. 
The Aion in this caſe lyes not upon this 
ſpecial Verdi, becauſe here doth not appear 
any malicious Proſecution, and here there 
is not alledged or found any loſs of any par- 
ticular Marriage, or that he had any Com- 
munication of any particular Marriage , and 
this general matter, 7hat all hozeft perſons 
refuſe by reaſon thereof, to marry their Daugh- 
ters or Cofins to him, is too general. Mich. 11. 
Car. B. &. int:y Norman 4nd Simons, per 
Cur. Adjudged in the Exchequer Chamber, 
and the Judgment given e contre in B. R. 
reverſed accordingly. 

If a man faith of another that hath Land 
by -Diſcent, that he « be born, no Action 
lyes ; for theſe words taken in mitiori ſenſu 
are not aQtionable, Mich. 3. Jac. in B. R. per 
Cariam, 

Ifa man faith of the Son and Heir appa- 
rent of F.S. that he & « Bsſtard, no Aion 
lyes, becauſe he hath no prejudice by it yer. 
Mich. 3. Fas. in B. R. per Curiam. 

If a man faith toa woman, Zhou hadſt « 
Baſterd, no Aion lyes, becauſe it doth nor 
appear thereby, that he intended that the 
Baſtard was chargeable to the _ 
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Ifa man faith to F. S. 7how art 4 6 
bad Fellow, and baſt done that thou aeſerveſ 
to be hanged. No Action lyes. Mich. 11. 
Car. B. R. inter Fiſber and Atkinſon ; adjudg- 
ed per Cur. in arreſt of Judgment. after Ver- 
di& for the plaintiff, 
- If a man faith to another, Zo are no true 
Subjet# to the King, no Ation lyes for theſe 
words, becaule they are too general , for it 
might be,he had not paid his Taxes. Mich. 5. 
Fac. B. R. inter Smith and 7arner, adjudged. 
It a man faith to another, 7how art & 
Rogue, and an arrant Rogue, and 7 will prove 
thee to be a Rogue; no Action lyes. Mich. 41, 
& 4:2. £liz. B. R. adjudged. 
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Abatement. 

4 XJ HERE the Death of one of the Par: 
Mes, after Summons and Seuerans; 

foal abite the Yrit,and where not. page 1,2. 
What ſhall be « good Plea 10 « Hirit, what 
_ moth, P. 2, $ 
Jn what Caſes the Hrit ſhall abate de fato.p.4- 
H hat Pleas ſhall abate the FP rit in the whole, 
and what in part. P.5 6, 7, 8,9» 


Hhat Pleas in Abatement go only to the per. 
ſow, and what to the /Vris or A.iton, 


P. 9, 10. 
How matters of Record ſhall be pleaded in 
Abatement. . P. 12. 13, 


Who fball be admitted to plead in Abatement, 
_.whomot, _ - 624 
Where the Writ abates in part by the At of 
the Court, -and where by the Parues Confeſ- 
Ns =. 32; 268 
That 4 Defendant or Tenant cannot abate 4 
Hrit by his own 44, but th: Ji f the 
Plaintiff or Demlundant; 44 of Gol, 7 
0 


b 


The Table. 


"of an Eftranger may abate the _ 
P- 17, 18, £9, 20 
Ab lInitio. 


Where the Grant ſhall be good Ab Initia, 
although it was incertain at the Commence- 


ment. P» 20, 21, 224 23. 
Able and Diſable. 
Where an Obligee was able a the time of te 


making the Obligation,” and 


| ops 
djebled by his own AG, & 


P+ 23, 24- 
Acceptance. 
Where it ſhall be no Prejudice to the Accep- 
tor. pu 24- 
Action. 


Where the principal thing is deveſted, yet the 
Plaintiff ſhall have an Aion, which is ac- 
cred to him, by reaſon thereof, ibid. 

Where the Hurband ſhall have an Aion 
without nawing bis Wife, and-mbere not. 

P. 25, 26, 27, 29, 33, 34+ 

Where the Plaintiff bath Ele&ion to bring his 
Adion againſt the Heir or Executor.p.27. 

Bill teneri &c. i a = L. folvend. i ” Watch- 
es, AGion ſhall be brought Money, 
not the —_ but oF aha 
been expreſe'd, contra. 28. 

Aſſault and Battery and Eje ment, will both 

in one «tion. ib. 

Of bringing ATions of Tre and what. 
words are moſt proper to be uſed there- 


Us om 


The Table. 


in, upon ſeveral occaſions.  p. 28, 29. 
How | Can and —_ of Executors, 


Il fue and be ſued. P. 29. 
bringing ATions of Covenant. p. 30,31,32. 
yjnts rleging their ATions. p. 32, 33: 

ſeveral things may be put into ove, 

claration 5. 


bringing Adions wpon the Statute. " 6, 
Where: man ſhall have an Afion againſt his 
. . owe Deed. |  - P- 36, 37,38. 
Where s man hath good cauſe of Aion ſome- 
times, and yet by matter ex poſt facto, 
and by the Aion of a Stranger bis A&i- 

. 38, 39+ 
e, Sur af- 


WIS P. 40, 41. 
 .-» Amendment. 
In ecg> the Court will ſuffer an Ori- 
rit, Venire. Facias, Quare Im- 
. pedit, Habeas Corpora, or Writ of Niſi 
prias, &c. to be amended. p.43.to51. 
Miſpriſions of the Clerk, no Errors ; ſhall be 
- amended. 4. + + 1Þ» 455 46 
A nce. 
mg given Bond to the 
, if (uperſedeas.comes to 


ance, yet he 
_—_— 


appear to « FI. 
» Wd « man of 70 not bound to 2 hos 
; npon Juries, | id, 


Annuity 


— 


CC low _ Nd - — 


The Table. 


Annuity. 

anice its Anmeity pro Conſfilio, ec. wot 

mo, to give Counſel to the Grantor, un- 

leſs  Þ- SE; 

How to lare in Annuity. P. 52. 
Arbitrement. 

Where good, where not. P. 52, 53. 
Audita Querela. 

Brongt by a Infant who was non-prog'd, 

P+ 53, 54 

& bes upon Nihil Facias, #ot Scire Facias. _ 

Brouhe by Comer ſor in Stat. Merch. againſt 


Exe the Coon , 
after fe Reece. I - 


P- 54+ 
.  Avowry. 
Avo or Amercement in Court Baron, 
ill, and why. ibid. 
Set forth in Avowry, that Dean and 

ter were ſeiſed 1n Jure Eccleſiz (not ſay- 9 
ing in Fee ) ill, and why. id. 
Pleading in Avowry, Damage felant, and 
oN a neW grant. PSY 
. Exceptions to an Avowry, by an Exe- 
cutor. . 
Coſts to Avowant. ibid. 
Judgment for Avowant revers &, and why. 
P- 56. 


The Lord hath "* AAS. 


, Law, the Statmte, and which | 
bene mow be. 


Avowry 


The Table. 


Avoury for two Sums nomine penz, with- 
nfo Rent, in 
ye roo q Poſes” 


Done aliens, Donor cannot avow upon bx 
Avowry adjudged ill upon Demurrec, Ke 
Stranger to Avowry ſhall plead nothing but 


hors de ſon fee, or matter tantamaonny. 


P* 37: 
—— to Avowry cannot diſclaine, nov 
perſon in auter droit. ibid. 


Five ve thing to be brown in Avowries. 


Where, in Avowries the D Fr an- 
fwer to the Seiſmm, and where be ſball _ 


verſe. P- 5 
Where the Effe& of the Fee ſhall be pak 
P- 62. 
Bail. 


PON Latitat. 64. Upon Capias, ib. 
for Hutband and Wife, ib. o_ 


Eos > mods 
erence in King's 
_—_ s ibid. 


Bail ſells his Lands, if chargeable. 66. 
Woe pars rw in C. B. and 


Pen CB kl in London for the 


have an Attachment. 1b 


Bank» 


tt kt 


| 


7 The Table. 


dit al T 
—_— ors may ener 
(oe ſt) yy hen Te 
A ont be recerved br whprs.h: rn 
4 other Creditors, oe Dei no Diſtribution hath 
been made of the Bankrupt's wi 
ore. tbid. 
Commiſſioners may ſell Bankrupt's Goods, 
if Fg befors ſed to his Creditors, 
after he became Ban ibid. 
ſell his Copy-hold Lands. P- 
Two brought Debt joyntly, as a(ſigned to thew 
Commiſſioners, per Cur. they ought to 
aſſigned pro rata to every Credi- 


tbid. 

A iakrnge cannot ſell his own Goods 
he becomes Bankrupt, but Goods which he 
hath as Executor, or a Legacy before it be 
inveſted in him, or a GQyant of a Reverſi- 
on R——_ Emtry, be _— ibid. 


A man may be Y 7-ot ro tempore, 
afterwards he & his Aition. p. 


rear 4 - by way of Barr or Eſtoppel, 
hos © or Plai & to 
fect or are * the Uſage of his Adi- 
on, is no 
ae in Barr. 


Wie « im dents Del, o 


Deed, he be Loved, but 
Prod f Bnl ronrp high Nature. p. 


The Table, 


OW Lands ſhall be extended in the 
H*: inque-Ports, P. 72. 
Galton nd Peeription 
Caſtoms againſt Canon Law, __ b 


Cu: le to the King by the Clmmes 
Lew, xrprls ibid. 
Difference between malum in ſe and malum 
prohibitum, bid. 
Bailiff ought not to ſell Goods taken in Exe 
cation for Debt or Damages in a Court 
Baron, but impound, and keep thew as || 
EE, 
; the Court #je 
award a Levari Facias, 'tix good by | 
F &1 


-_w mBofclot .,o 


The Table. | 
, and cauſe of Forfeiture, ibid. 
; and (8) Realm, concern- 
"ing Aliens, TXT We, P. 74. 


of London concerning Feme ſole 
Merchant i 
tom and Uſage binding to particular 1 


what Caſes the Cu he Realm is the 
Len 28 Ibid. 


what, and how to be alledged, 


P- 75» 76, 77- 
+ Apprendre cannot be claimed by Cu- 


in the Lands of another except in Caſes 
Neeeſſay, P- 77- 
ere 4 man may have an Aion wpon the 
Cafe, for « Tor and where he muſt pre- 
and ſhew his Title, p- 78. 

ow aud where Cuſtoms pro bono privato, 
4nd pro bono publico, - «re 48 


Copy bolders ought to «ledge Colm 


The Table, 
the Lands of ber Husband, but not of | 
"x aaa -* 


| Gavelkind Lands ſhall eſcheat, if the "x 
abjure, or be outlawed for Felony, ibid. 
Every Cuſtons axcinſt Common Law ſhall be | 


taken ftrickly, ibid. | 
Debe. 


TE E variety of Pleading in Debt, from [/ 
$1. to 104. 


ven in Evidence, i jd by the Jo 1 


& it material, Þ. 105. {| 
Detinue will he of Chartres not ſpecially and | 
. particularly named what they are, - ibid. 1 
words in Detinue, adjudged good 


þ after Verdi&. 
Diſclaimers and Diſcontinuances of 


Actions, 
Aion of Covenant diſcontinued after Tudg- 
an; and Writ of Inquiry, oy f 


dl 
£m o Tri reſþ. in three Towns, we. aveags> | 
ted, the wc v'« adech bid. Sow 
t »s d, ibid. Soi 
Debs, for that the Writ was 10. 1. 6. 5 . 8.4. 
axd the Declaration but 10. 1 ib. Se if th the 
| c 


a, [ — 


. 
: 
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The Table, 


| Declaration be of ſeveral things, and it be 


| 


Wafer Verdi# for the Avowant in Replec- 


diſcontinued as to one, it ſhall be diſcon- 

- tinned as to all, Gd vr = 
Debt brought Ly ® 

rally bound, it nnd againſt, 

one did abate 4 nf hok, ibid. 
In what Caſes (where two Perſons bring their 

Adtjon) the Non-ſuit of owe ſhall not be the 

Nom- ſuit of them both,&: contra, p.107. 


vin the Plea be diſcontinued, and be ſnes 

« Scire Facias, the P may plead 4 

Releaſe of the Avowant,after [dog he: 
. Abions, or other matter to diſcharge 


ts. leads two Pleas, _— 


o— doth not plead over to 
the other, it is a diſcontinuance, ibid. 
1s Pr. guod reddat, if the Tenant diſclaie, 
the Judgment ſhall ,that the Demandant 
nihul capiat per breve, p. 108. 


om awarded upon Dili 


chan can diſclaim againſt a Termor, my" 
Hesband and Wife connet dielaine in ay 


not be received,” 09. 
He that is in of his own Wrong, fhall nos ai 
claim inaVritof Extry an lequibus, 


g The Table. 
Diſtreſs. 


Howbold Good: be Diſtrtine 
Tk prefrved in in Hou nd, thy ob 
ry of the Waker e ha 7 to "ord 
place, where they are ſpoiled, the Diftrai- 
es Dika or theme, ibid. 
T nel, the iframe fl = pede 
ainor in 

an emf Pe Di 
Mea AF ing a Cow he bath diftrain- 
ed without the Owner: Conſent; and if the 


Cow peri want king, be may 
diftrain hoo and Lbs at no Damage, 
hs _w__ Xs 112, 
s Officer cannot juſtifie Fg open 
Ds -# diftrain oh King's Rent, 


much leſ7 a Landlord's, he ofilh my 
Things 4i nined ſhall not be » Cauſe but 
* Pledges in Law, + ibid. | 


Diftre wot to be driven onl be Hundred, 
or to Pound above _— ler of: 
Mes hell Bia ith 

Hl ain int t way, 
ries Difteſ ſs into a Caſtle $2 9, ur 

The Tenant ſhall ngt rug the Landlords is 
taking his Dire, or hiniler him of the 


5» Or s to bis __ ib. 
4 Strangers Goods for the Tenants 
Dif wnlawful, = -  thid. 
Owner muſt bring Reglevin not break, the 


Pound, 


Bs woos fc 4 wh Ti 


The Table. 
Pound; tho' the Diſtreſt be unlawful, 


.I12, 


Where Limitation of Diſireſc void, ; ibid, 


Error. 


| We. the Plaintiff in the Aion may 


June out a Scire Facias againſt the 
Executors or Adminiſtrators of the Plain- 
tiff in the Writ of Error, P. 113, 

After Writ of Error allowed, Execution up- 
on the former Judgment ſhall not be awar- 
ded, and why ibid. 

Where there is Fine and Recovery of Lands, 
and Error in them both, a Writ þ | Error 
cannot be brought firſt upon the Fine, but 

ibid. 


upon the Recovery, 
In what caſe a Fine ſhall barr a Writ of Er- 
ror brought of a Recovery, p. 114+ 
Execurion. 


Adion lies not againſt the Sheriff for Eſcape 
(of 4 Priſoner in Execution) in the time 


of his Predeceſſor, ibid, 
Sheriff may not break open Doors to exerute 
Fieri Facias, P. I15. 


Ca. fa. againſt Principal, return'd non eſt 
invent', then Sci. Fa. againſt Suretiec, 
before the Return whereof the Principal 
Surrenders bis Body in Execution, allow- 
ed per Cur, ibid. 


X Exe- 


3 
C 


The Table. 


Execution granted by the Court, uphn Moti- 
+ on, after a Wen of Error brought becauſe 
the u was too long, ibid. 

Eſtoppels and Conclufions. 
He who —_—_— IL that —_— 
ou Mean _ be ___ bis 5 Whos 
ap 


CAC foro Ranonde, pe 1% 


wot be e P- 116, 

If a Man pleads a Plea in which be c confeſſer 
4 thing that is not material, it ſball not 

P. 117, 

bime that 

end the 

p. 118, 


Wherea Man hath Judgment to —_— 
by that Judgment be ſhall be E 
_ any other Title than be hath by the 

Recovery, thid. 

Of ſome Eltoppels, none ſhall have Advan- 

tage but on or Privies, 120. _y 


Ty ſhall bave advantage, | 
Jſer of Atliom n no 4 ne to prejudice 4- 
nother, ibid. 


In what caſe one ſhall eſtop another, ibid. 
Where I am tel Led the Eſto ppel 
ſhall paſswith it ; but of other Landrit pal 
be no Eſtoppel againſt are, tid. 
None ſhall be received to plead an Eſtoppel 
againſt another, but may be eſtopped by the 
Jos Plea, and both mm g Parties to 
RE the 


The Table, 


the Record, otherwiſe not, P. 122, 
Jn what _ 4 gs ſhall take a 
ih oppel, P. 123, 


Fines and Recoveries. 


Gora Caſer of Fines and. Recoveries, 
P- 125, 126, 
Heir. 


The manner of Suing an Heir upon « Bond 
, entred into by bis Anceſtor, * p. 159. 


Outlawries. 


aded in Bar, and oo P. I67, 

163, 165,175,177,181,196,197- 

Reverſed for ſeverel cauſes, P+->161x, 162, 
163, 164,165, 168, 170, I71, 172, 173, 
7% 179, 181. 


| Partition. 


hr Tenants in Common of « Man 

before Partition one of them 4s ſaid Jo 
have dimidium Manerii ; but after Par- 
tition, medictatem Manerii, aud an In- 
ditment of ogy == Emtry after Partiti- 
on , it ſhall (be Medietas, - Dimidi- 
um Manerii, p- 183 

Loſt by Ch yChk - bh Supers' || 

y Chancery Cler wing out Supers' 

in C. Bj p Parſon, 


The Table. 


Parſon. 


Parſonage- becomes void by Acceptance ca 4, 


prick , Pp. 1 
And —_— of a fond Bemeffe, =o 


the firſt void, p. 184. 
Tith of 7h 5 proceeding from the Earth, as 
Corn, Hy, ec. ſhall be ſevered upon t the 
Gremd, but ſecus of Skeep, &c. ibid. 
IWhat Trees are Tithable, what not, ſee ibid. 
Parſon makes parol Acreement of Tithes for 
his Life, afterwards grants to andther who 
ſues for Fn Concord is no Plea, ibid. 
Simony to give 10. |. to Patron, to preſent 
Parſon to next Avoidance, the Church be- 


1g full, ibid. 
If Parſon in; by Simony, dyes,” ſpall the King 
preſent 2 ibid, 


Pleas and Pleadings. 

Special non eſt faftum, to Debt upon Bond 
delivered is an F ſereml, whole matter 
pleaded, Fudgment on Demnrer for Plain- 
ti p. 185, 

Solvur ad diem dleaded ſpecially, ibid. 

Recovery pleaded in Barr (ill) mſterd of Ex- 
ecution, tbid, 

"Botrd ill dated, kow to declare t 'pon it, = 

Ads of Pirliewcat and Records, how to be 


. rented in pleading, P. 186. 
Whete Villenage no goed Plea, ibid, 
Pleading mnſt be certain, lend wh by, ibid. 
Where Frankf.c no good Plea, - ibid, 


IVbere 


The Table. 
Corruption of Blood by Attinder, 


"fork 7 Wy ef a 
i ibid, 


Attainders, ibid. 188, 

Ofc in Formedon, ibid. 
orney may plead not informed, if no Or- 
der to the contrary, ibid, 


If Defendant in caſe pleads to LON for part 
and denmrrs to. other part, Denmrrer ſball 
be argued firſt, 189. 
Plea by Manucaptors to Sci. Fa. ith, dou- 
ble, &c. Wo frigt of bow 
Plea ſhall be taken mo ly again 
that pleads it, p ibyd. 
Pleas ill for Ambiguit P. 191. 
For Incertainty o Inn ib. Jwprepri- 
ety of words, i d. Repugnancy in = 


P- 1 
ma may be good to common Intent, tore 
not to every Intent, 
In pleading, a man (hall not diſcloſe os 
which is againſt himſelf, P- 193. 
Repleader awarded »pon non dimifit, p.194- 
Covenant to make Aſſurance at my "Go 
tis no Plea to ſay be was ready to do it, 
unleſs he tender the Writings ready to ſeal, 
and I reſuſe to pay the Charges, ibid. 
Pleading of f Judgments by Executor, adjudg- 
ed upon Demurrer to amount but to Ple- 
ne Adminiſtravit ſpecially, ibid; 
X 3  Admi- 


The Table. 


Mc 
45 
£1 extav in bis own Wrong, tbid, 


on brings Debt, and avers Ad- 
; on granted at L. when it bears 
date in another place, the' Plaintiff ſhall 
abate, | P- 195, 

| Sei. Fa. |= he ne 1 
retoru'd to both, and Devaſtavit to the 


vit, Judewent ſhell be againſt both, de 
= mien 4 nya ru 
as one repreſenting t er f 
Teftator, who ( if living ) ſhould have 
made but one An(wer to the Aion, ibid. 
After Imparlance, the Tenant cannot plead 
fo the Writ, that the Demandant is a 


108 . 


Plaintiff or Demandam, P. 198, 


% 


f, 
s 
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The Table. 
Afttion of the Caſe, wherein Legitimo modo 
acquietatus, ſet forth, makes the Declara- 
tion Crrowenmus. P- 198. 
If a 3 pleads a general Atk, of Parliament, 
and miſ-recite the ſame, yet it ſhall not pre« 
judice him, and why. 199. 
Where a thing alledged, doth confeſs and avoid 
any Plea, [ may traverſe it. ibid; 
Departure in pleading, what. Several Ca- 
ſes of Departures. ibid. 200, 201, 202, 
203, 204. 


Quare Impedit. 


O preſent by Turns in an Advowſen 
in groſs, the Commencement how it 
came preſentable by Turns, ought to be 

ſhewed, per 3 Juſtic. 2 contra. p. 205- 
Deſcent of three Mannors to three Siſters, Ad» 
yowſon is Appendant to one, Partition is 
mad: of all, except the Advowſon ; the Ad- 
vowlon ſeems to be in groſs pro toto, but if 
not excepted, it had been clear, 2Oy. 
A Church may be appendant, and in grojs alter- 
ternis vicibus. ibid. 
See the Method of bringing Writs of QuareIm- 
pedit, of counting thereow, and wariety of 
P leading therein, P+205 tO 2.48. 


Y Releaſe, 


_ 


The Table; 
Releaſe. 


F part of the Money due upon Recogyi. 

() zance (7 " not mentions the Recogni. 

zance) (þall be for ſo much as us paid 

only, and not deftroy the Recognizance , 

| 248. 

A man bound to pay 100 |. tenders the fame ®s 

the day, he not bound to pay the ſame at 

awother day, without Acquittance or Re- 

leaſe, ibid. 
Replevin; ſee Avowry. 


Pariety of pleading in Replevin, p- 248. 
* Hay: tO 254- 
Scire Facias. 


_ _—— — 


H” to be brought, and pleading therets, 


254. tO 261, 


f Statute. 
Obſervations on the Statute of 2:9 Car. 2. for 
prevention of Frauds and Perjuries, p. 266. 


Treſpaſs. 


Here it lyes, how to declare therein, 
and plead theres, Þ. 261. 


Wager 


The Table: 
Wager of Law. 


N what Caſes Wager of Law doth lye, and 
in what not ; what perſons ſhall wage Law; 
and the manner of performing, it. p. 294. to 


316. 
Waſt, 


Where an Attion of Waſt doth properly lye, how 
it is to be brought, and the manner of pleading 


to the ſame, P. 317-tO 357. 
Wills. 


Wills and Teſtaments originally proved at Com- 
mon Law, 3 58. They are proved in the Spi- 
ritual Court, not de Communi Jure, fur 7 
Courteſie. ib 

Prohibition granted to the Spiritual Court, to 
binder the Probate of a Will quoad Lands, 
and afowing that it may be proved quoad 
bona. wid. 

Bond conditioned, he permit his Wife io make a 
Will, he is bound to perform it. tb. 350. 

Attion upon the Caſe bes not for Non-payment 
of a Legacy 359% 

Bond: condittoned that the Wife ſhall mate a 
Will of ſo much, in the preſence of her Huſ- 

band, if he will be preſent, if not, in bu 

Y 2 Abſence, 


The Table. 
Abſence, ſhe makes it, not requeſting him to 
be (neither doth it appear that he was) pre= * 
ſent ; yet good. tbid, 
emorandum, quod A. B. fecit Teſtamen. 
tum ſyum nyncupetiyum in hunc modum, 
viz. conſtituit C. D. fore Executorem ; Re- 
ſolved a good Will, and he Executor, and well 


able to ſue. ib, 360, 
Witneſſes. 

Of the Crimes which render Perſons incapable of 

being Witneſſes. P. 360. 


One under the Age of Diſcretion, or intereſſed, 
or a mans Wife for or againſt her Husband, 


cannot be Witneſſes. ibid, 
One autelawed in perſonal Attions, may be u 
Witneſs. ibid, 
Witneſſes are not to prove a Negative. ib, 
Where Tryal i by Witneſſes, there ought to be 
two at the leaſt. ibid. 
4 Juror may give Evidence publickly, not pri- 


wately to his Fellows, Þ- 36r. 
Bail cannot be Witneſs for the Defendant. ib. 
A Felon burned in the hand may be a Witneſs. 


ibid. 
bs Ejettment, he that had the Inheritance 
"" the Land, was admitted as aWitneſs. ibid. 
A Conncellor at Bay being examined as a Wit- 
'" meſs for his Clyent, was depyed to be _ 
ne 


AO as . @ 7 nn. © 


WS ] - 


' Debt for 101. brought on 5 Elie, ta. yi 


The. Table: 
wed on the other fie, and why. ibid. 


the Wife for not appearing, bei and 
C Ro dros cory = "_ ibid. 

Debt for 10.1. againſt a Witneſs, that being 
ſubpened , appeared not, does not tye, without 
averring that be iis damnified h tie Not- 
appearance of the Witne 5. ' p. 3B. 

"% ah laid, becauſe the Verditt was had 

the fingle Teſtimony of one convitt of 
erjury in the very (ame thing, ibi 

In Deceipt for forging a Will, a Legatee 
allowed as aWitneſs in a Tryal for the _ 

. gery. 

At Saterial Witneſs that lyes dying, may be ex- 
amined by conſent of both Parties, not other« 
wiſe. P. 363» 

A Councellor may be examined as a Witneſs 
againſt his Client, Jo far as it is of his own 
Knowledge, not what hu Clyent bath reveal d 
to him. 


| ibid. 
One ſhall not juſtifie what he heard an other 10: 


Witneſſes may be ſworn againſt the is I 
Sa Battery, We Reo bens 
minal, not Capital. | ibid. 

Tenant at Will of Lands, in Queſtion allowed a 
Witneſs in Tryal at Bar. ibid. 


Perſon 


The Table? 


4 
attainted of Felony ards 
Cn the Nig, is Tall gre f 
being a Witneſs. 
Words. 


Hat Words are aftionable and what 
not, ſee fol. 265. to theend. 


